
( 

) 

) 

(3) Unless the Government determines that an exception to the Buy American Act applies, use of 
foreign construction material is noncompliant with the Buy American Act. 

" 
(d) Data. To permit evaluation of requests under paragraph c) of this clause based on 
unreasonable cost, the Contractor shall include the following information and any applicable 
supporting data based on the survey of suppliers: 

Foreign and Domestic Construction Materials Price Comparison 

Construction material description Unit of measure Quantity Price (dollars) \1\ 

Item 1 
Foreign construction material.... . . .. . .. . . . . . . .. . . . . . . . . .. . .. ... . ... .. .. ... ... . . ............... .. .... . 
Domestic construction material ..... .. .. .. .. ... ........ .. .... ......... .... .. .... ...... .. ..... .. .... .. .. 

Item 2 
Foreign construction material.... ... . ....... .... .. .. .... .. .... .... .. ........... .. ....... .... .. .... .. .. 
Domestic construction material... . . .. .. . ... . .. .. .. .. . .. . .. .. . .. .. .. . .. .. .. .. . .. .. .. .. ..... .... ....... . 

Include all delivery costs to the construction site and any applicable duty (whether or not a duty­
free entry certificate is issued). 
List name, address, telephone number, and contact for suppliers surveyed. Attach copy of 
response; if oral, attach summary. 
Include other applicable supporting information. 

(End of clause) 

52.225-13 RESTRICTIONS ON CERTAIN FOREIGN PURCHASES (JUN 2003) 

(a) The Contractor shall not acquire, for use in the performance of th is contract, any supplies or 
services originating from sources within, or that were located in or transported from or through , 
countries whose products are banned from importation into the United States and its outlying 
areas under regulations of the Office of Foreign Assets Control, Department of the Treasury. 
Those countries are Cuba, Iran, Iraq, Libya, North Korea, Sudan, the territory of Afghanistan 
controlled by the Taliban, and Serbia (excluding the territory of Kosovo). 

(b) The Contractor shall not acquire for use in the performance of this contract any suppl ies or 
services from entities controlled by the government of Iraq. 

(c) The Contractor shall insert this clause, including this paragraph (c), in all subcontracts. 

(End of clause) 

52.227-1 AUTHORIZATION AND CONSENT (JUL 1995) 

(a) The Government authorizes and consents to all use and manufacture, in performing this 
contract or any subcontract at any tier, of any invention described in and covered by a United 
States patent (1) embodied in the structure or composition of any article the delivery of which is 
accepted by the Government under this contract or (2) used in machinery, tools, or methods 
whose use necessarily results from compliance by the Contractor or a subcontractor with (i) 
specifications or written provisions forming a part of this contract or (ii) specific written instructions 
given by the Contracting Officer directing the manner of performance. The entire liability to the 
Government for infringement of a patent of the United States shall be determined solely by the 
provisions of the indemnity clause, if any, included in th is contract or any subcontract hereunder 
(including any lower-tier subcontract), and the Government assumes liability for all other 
infringement to the extent of the authorization and consent hereinabove granted. 

DACW17-02-R-0023 00700-41 



) 

(b) The Contractor agrees to include, and require inclusion of, this clause, suitably modified to 
identify the parties, in all subcontracts at any tier for supplies or services (including construction, 
architect-engineer services, and materials, supplies, models, samples, and design or testing 
services expected to exceed the simplified acquisition threshold (however, omission of this clause 
from any subcontract, including those at or below the simplified acquisition threshold , does not 
affect this authorization and consent.) 

(End of clause) 

52.227-2 NOTICE AND ASSISTANCE REGARDING PATENT AND COPYRIGHT 
INFRINGEMENT (AUG 1996) 

(a) The Contractor shall report to the Contracting Officer, promptly and in reasonable written 
detail, each notice or claim of patent or copyright infringement based on the performance of this 
contract of which the Contractor has knowledge. 

(b) In the event of any claim or suit against the Government on account of any alleged patent or 
copyright infringement arising out of the performance of this contract or out of the use of any 
supplies furnished or work or services performed under this contract, the Contractor shall furnish 
to the Government, when requested by the Contracting Officer, all evidence and information in 
possession of the Contractor pertaining to such suit or claim. Such evidence and information shall 
be furnished at the expense of the Government except where the Contractor has agreed to 
indemnify the Government. 

(3) The Contractor agrees to include, and require inclusion of, this clause in all subcontracts at 
any tier for supplies or services (including construction and architect-engineer subcontracts and 
those for material, supplies, models, samples, or design or testing services) expected to exceed 
the simplified acquisition threshold at (FAR) 2.101.to exceed the dollar amount set forth in 13.000 
of the Federal Acquisition Regulation (FAR). 

(End of clause) 

52.227-4 PATENT INDEMNITY--CONSTRUCTION CONTRACTS (APR 1984) 

Except as otherwise provided, the Contractor agrees to indemnify the Government and its 
officers, agents, and employees against liability, including costs and expenses, for infringement 
upon any United States patent (except a patent issued upon an application that is now or may 
hereafter be withheld from issue pursuant to a Secrecy Order under 35 U.S.C. 181) arising out of 
performing this contract or out of the use or disposal by or for the account of the Government of 
supplies furnished or work performed under this contract. 

(End of clause) 

52.228-1 BID GUARANTEE (SEP 1996) (CESAJ ADAPTATION) 

(a) Failure to furnish a bid guarantee in the proper form and amount, by the time set for opening 
of bids, may be cause for rejection of the bid. 

(b) The bidder shall furnish a bid guarantee in the form of a firm commitment, e.g., bid bond 
supported by good and sufficient surety or sureties acceptable to the Government, postal money 
order, certified check, cashier's check, irrevocable letter of credit, or, under Treasury Department 
regulations, certain bonds or notes of the United States. If the bid guarantee is in the form of a bid 
bond, in accordance with FAR 28.106-1 the bidder shall use Standard Form 24, Bid Bond. Use of 
any other form may not firmly bind the bidder and sureties to the United States of America and 
may, therefore, be cause for rejection of the bid . If the bid guarantee is secured by assets owned 
by individual sureties, the bidder and sureties shall comply with the Pledges Of Assets clause 
(FAR 52.228-11) of this solicitation. The Contracting Officer will return bid guarantees, other than 
bid bonds, (1) to unsuccessful bidders as soon as practicable after the opening of bids, and (2) to 
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the successful bidder upon execution of contractual documents and bonds (including any 
necessary coinsurance or reinsurance agreements), as required by the bid as accepted. 

(c) The amount of the bid guarantee shall be20 percent of the bid price or $3,000,000 whichever 
is less. 

(d) If the successful bidder, upon acceptance of its bid by the Government within the period 
specified for acceptance, fails to execute all contractual documents or furnish executed bond(s) 
within 10 days after receipt of the forms by the bidder, the Contracting Officer may terminate the 
contract for default. 

(e) In the event the contract is terminated for default, the bidder is liable for any cost of acquiring 
the work that exceeds the amount of its bid , and the bid guarantee is available to offset the 
difference. 

(f) Bid bonds on their face must unequivocally bind the bonding company or the bid will be 
nonresponsive. The Contracting Officer has authority to decide whether there is adequate 
evidence of authority to unequivocally bind the bonding company. Evidence of intent to be bound 
may not be submitted after bid opening. Therefore, in order for a power of attorney accompanying 
a bid bond to be acceptable, it must be (i) an original (not facsimile) power of attorney, (ii) a copy 
of a power of attorney (or power of attorney with facsimile signatures) accompanied by an original 
(not facsimile) signature by the secretary of the company certifying that the power of attorney 
remains in full force and effect and has not been revoked, or (iii) a copy of a power of attorney 
with facsimile signatures which indicates on its face that the surety intends to be bound by 
facsimile signatures AND has a RAISED corporate seal. 

(g) In its application to negotiated contracts, the terms "bid" and "bidder" shall include "proposal" 
and "offerer." 

(End of clause) 

52.228-2 ADDITIONAL BOND SECURITY (OCT 1997) 

The Contractor shall promptly furnish additional security required to protect the Government and 
persons supplying labor or materials under this contract if-

(a) Any surety upon any bond, or issuing financial institution for other security, furnished with this 
contract becomes unacceptable to the Government. 

(b) Any surety fails to furnish reports on its financial condition as required by the Government; 

(c) The contract price is increased so that the penal sum of any bond becomes inadequate in the 
opinion of the Contracting Officer; or 

(d) An irrevocable letter of credit (ILC) used as security will expire before the end of the period of 
required security. If the Contractor does not furnish an acceptable extension or replacement ILC, 
or other acceptable substitute, at least 30 days before an ILC's scheduled expiration, the 
Contracting officer has the right to immediately draw on the ILC. 

(End of clause) 

52.228-11 PLEDGES OF ASSETS (FEB 1992) 

(a) Offerers shall obtain from each person acting as an individual surety on a bid guarantee, a 
performance bond, or a payment bond-

(1) Pledge of assets; and 
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(2) Standard Form 28, Affidavit of Individual Surety. 

(b) Pledges of assets from each person acting as an individual surety shall be in the form of--

(1) Evidence of an escrow account containing cash , certificates of deposit, commercial or 
Government securities, or other assets described in FAR 28.203-2 (except see 28.203-2(b)(2) 
with respect to Government securities held in book entry form) and/or; 

(2) A recorded lien on real estate. The offeror will be requ ired to provide--

(i) Evidence of title in the form of a certificate of title prepared by a title insurance company 
approved by the United States Department of Justice. This title evidence must show fee simple 
title vested in the surety along with any concurrent owners; whether any real estate taxes are due 
and payable; and any recorded encumbrances against the property, including the lien filed in 
favor of the Government as required by FAR 28.203-3(d); 

(ii) Evidence of the amount due under any encumbrance shown in the evidence of title; 

(iii) A copy of the current real estate tax assessment of the property or a current appraisal dated 
no earlier than 6 months prior to the date of the bond, prepared by a professional appraiser who 
certifies that the appraisal has been conducted in accordance with the generally accepted 
appraisal standards as reflected in the Uniform Standards of Professional Appraisal Practice, as 
promulgated by the Appraisal Foundation. 

(End of clause) 

52.228-12 PROSPECTIVE SUBCONTRACTOR REQUESTS FOR BONDS. (OCT 1995) 

In accordance with Section 806(a)(3) of Pub. L. 102-190, as amended by Sections 2091 and 
8105 of Pub. L. 103-355, upon the request of a prospective subcontractor or supplier offering to 
furnish labor or material for the performance of this contract for which a payment bond has been 
furnished to the Government pursuant to the Miller Act, the Contractor shall promptly provide a 
copy of such payment bond to the requester. 

(End of clause) 

52.228-14 IRREVOCABLE LETTER OF CREDIT (DEC 1999) 

(a) "Irrevocable letter of credit" (ILC), as used in this clause, means a written commitment by a 
federally insured financial institution to pay all or part of a stated amount of money, until the 
expiration date of the letter, upon presentation by the Government (the beneficiary) of a written 
demand therefor. Neither the financial institution nor the offeror/Contractor can revoke or 
condition the letter of credit. 

(b) If the offeror intends to use an ILC in lieu of a bid bond, or to secure other types of bonds such 
as performance and payment bonds, the letter of credit and letter of confirmation formats in 
paragraphs (e) and (f) of th is clause shall be used. 

(c) The letter of credit shall be irrevocable, shall require presentation of no document other than a 
written demand and the ILC (including confirming letter, if any), shall be issued/confirmed by an 
acceptable federally insured financial institution as provided in paragraph (d) of this clause, and--

(1) If used as a bid guarantee, the ILC shall expire no earlier than 60 days after the close of the 
bid acceptance period ; 

(2) If used as an alternative to corporate or individual sureties as security for a performance or 
payment bond, the offeror/Contractor may submit an ILC with an initial expiration date estimated 
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to cover the entire period for which financial security is required or may submit an ILC with an 
initial expiration date that is a minimum period of one year from the date of issuance. The ILC 
shall provide that, unless the issuer provides the beneficiary written notice of non-renewal at least· 
60 days in advance of the current expiration date, the ILC is automatically extended without 
amendment for one year from the expiration date, or any future expiration date, until the period of 
required coverage is completed and the Contracting Officer provides the financial institution with 
a written statement waiving the right to payment. The period of required coverage shall be: 

(i) For contracts subject to the Miller Act, the later of--

(A) One year following the expected date of final payment; 

(B) For performance bonds only, until completion of any warranty period; or 

(C) For payment bonds only, until resolution of all claims filed against the payment bond during 
the one-year period following final payment. 

(ii) For contracts not subject to the Miller Act, the later of--

(A) 90 days following final payment; or 

(B) For performance bonds only, until completion of any warranty period. 

(d) Only federally insured financial institutions rated investment grade or higher shall issue or 
confinTI the ILC. The offeror/Contractor shall provide the Contracting Officer a credit rating that 
indicates the financial institution has the required rating(s) as of the date of issuance of the ILC. 
Unless the financial institution issuing the ILC had letter of credit business of less than $25 million 
in the past year, ILCs over $5 million must be confirmed by another acceptable financial 
institution that had letter of credit business of less than $25 million in the past year. 

(e) The following format shall be used by the issuing financial institution to create an ILC: 

[Issuing Financial Institution's Letterhead or Name and Address] 

Issue Date -----
IRREVOCABLE LETIER OF CREDIT NO. ___ _ 

Account party's name-------------

Account party's address------------

For Solicitation No. _______ (for reference only) 

TO: [U.S. Government agency] 

[U .S. Government agency's address] 

1. We hereby establish this irrevocable and transferable Letter of Credit in your favor for one or 
more drawings up to United States $ . This Letter of Credit is payable at [issuing 
financial institution's and, if any, confirming financial institution's] office at [issuing financial 
institution's address and, if any, confirming financial institution's address] and expires with our 
close of business on , or any automatically extended expiration date. 
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2. We hereby undertake to honor your or the transferee's sight draft(s) drawn on the issuing or, if 
any, the confirming financial institution, for all or any part of this credit if presented with this Letter 
of Credit and confirmation, if any, at the office specified in paragraph 1 of this Letter of Credit on 
or before the expiration date or any automatically extended expiration date. 

3. [This paragraph is omitted if used as a bid guarantee, and subsequent paragraphs are 
renumbered.) It is a condition of this Letter of Credit that it is deemed to be automatically 
extended without amendment for one year from the expiration date hereof, or any future 
expiration date, unless at least 60 days prior to any expiration date, we notify you or the 
transferee by registered mail, or other receipted means of delivery, that we elect not to consider 
this Letter of Credit renewed for any such additional period. At the time we notify you, we also 
agree to notify the account party (and confirming financial institution, if any) by the same means 
of delivery. 

4. This Letter of Credit is transferable. Transfers and assignments of proceeds are to be effected 
without charge to either the beneficiary or the transferee/assignee of proceeds. Such transfer or 
assignment shall be only at the written direction of the Government (the beneficiary) in a form 
satisfactory to the issuing financial institution and the confirming financial institution, if any. 

5. This Letter of Credit is subject to the Uniform Customs and Practice (UCP) for Documentary 
Credits, 1993 Revision, International Chamber of Commerce Publication No. 500, and to the 
extent not inconsistent therewith, to the laws of [state of confirming 
financial institution, if any, otherwise state of issuing financial institution]. 

6. If this credit expires during an interruption of business of this financial institution as described in 
Article 17 of the UCP, the financial institution specifically agrees to effect payment if this credit is 
drawn against within 30 days after the resumption of our business. 

Sincerely, 

[Issuing financial institution] 

(f) The following format shall be used by the financial institution to confirm an ILC: 

[Confirming Financial Institution's Letterhead or Name and Address) 

(Date) ______ _ 

Our Letter of Credit Advice Number _______ _ 

Beneficiary: ______ [U.S. Government agency) 

Issuing Financial Institution:----------

Issuing Financial Institution's LC No.: ______ _ 

Gentlemen: 

1. We hereby confirm the above indicated Letter of Credit, the original of which is attached, 
issued by (name of issuing financial institution] for drawings of up to United States 
dollars /U.S. $ and expiring with our close of business on _____ _ 
[the expiration date], or any automatically extended expiration date. 
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2. Draft(s) drawn under the Letter of Credit and this Confirmation are payable at our office located 
at ________ . 

3. We hereby undertake to honor sight draft(s) drawn under and presented with the Letter of 
Credit and this Confirmation at our offices as specified herein. 

4. [This paragraph is omitted if used as a bid guarantee, and subsequent paragraphs are 
renumbered.) It is a condition of this confirmation that it be deemed automatically extended 
without amendment for one year from the expiration date hereof, or any automatically extended 
expiration date, unless: 

(a) At least 60 days prior to any such expiration date, we shall notify the Contracting Officer, or 
the transferee and the issuing financial institution, by registered mail or other receipted means of 
delivery, that we elect not to consider this confirmation extended for any such additional period; or 

(b) The issuing financial institution shall have exercised its right to notify you or the transferee, the 
account party, and ourselves, of its election not to extend the expiration date of the Letter of 
Credit. 

5. This confirmation is subject to the Uniform Customs and Practice (UCP) for Documentary 
Credits, 1993 Revision, International Chamber of Commerce Publication No. 500, and to the 
extent not inconsistent therewith, to the laws of [state of confirming financial institution]. 

6. If this confirmation expires during an interruption of business of this financial institution as 
described in Article 17 of the UCP, we specifically agree to effect payment if this credit is drawn 
against within 30 days after the resumption of our business. 

Sincerely, 

[Confirming financial institution) 

(g) The following format shall be used by the Contracting Officer for a sight draft to draw on the 
Letter of Credit: 

SIGHT DRAFT 

[City, State] 

(Date) _______ _ 

[Name and address of financial institution] 

Pay to the order of ______ [Beneficiary Agency) the sum of United 
States $ . This draft is drawn under Irrevocable Letter of Credit No. 

[Beneficiary Agency) 

By: ______ _ 

(End of clause) 
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52.228-15 PERFORMANCE AND PAYMENT BONDS--CONSTRUCTION (JUL 2000)-

(a) Definitions. As used in this clause-

Original contract price means the award price of the contract; or, for requirements contracts, the 
price payable for the estimated total quantity; or, for indefinite-quantity contracts, the price 
payable for the specified minimum quantity. Original contract price does not include the price of 
any options, except those options exercised at the time of contract award. 

{b) Amount of required bonds. Unless the resulting contract price is $100,000 or less, the 
successful offeror shall furnish performance and payment bonds to the Contracting Officer as 
follows: 

(1) Performance bonds (Standard Form 25). The penal amount of performance bonds at the time 
of contract award shall be 100 percent of the original contract price. 

(2) Payment Bonds (Standard Form 25-A). The penal amount of payment bonds at the time of 
contract award shall be 100 percent of the original contract price. 

(3) Additional bond protection. (i) The Government may require additional performance and 
payment bond protection if the contract price is increased. The increase in protection generally 
will equal 100 percent of the increase in contract price. 

(ii) The Government may secure the additional protection by directing the Contractor to increase 
the penal amount of the existing bond or to obtain an additional bond. 

(c) Furnishing executed bonds. The Contractor shall furnish all executed bonds, including any 
necessary reinsurance agreements, to the Contracting Officer, within the time period specified in 
the Bid Guarantee provision of the solicitation, or otherwise specified by the Contracting Officer, 
but in any event, before starting work. 

(d) Surety or other security for bonds. The bonds shall be in the form of firm commitment, 
supported by corporate sureties whose names appear on the list contained in Treasury 
Department Circular 570, individual sureties, or by other acceptable security such as postal 
money order, certified check, cashier's check, irrevocable letter of credit, or, in accordance with 
Treasury Department regulations, certain bonds or notes of the United States. Treasury Circular 
570 is published in the Federal Register or may be obtained from the U.S. Department of 
Treasury, Financial Management Service, Surety Bond Branch, 401 14th Street, NW, 2nd Floor, 
West Wing, Washington, DC 20227. 

(e) Notice of subcontractor waiver of protection (40 U.S.C. 270b(c). Any waiver of the right to sue 
on the payment bond is void unless it is in writing, signed by the person whose right is waived , 
and executed after such person has first furnished labor or material for use in the performance of 
the contract. 

(End of clause) 

52.229-3 FEDERAL, STATE, AND LOCAL TAXES (APR 2003) 

(a) As used in this clause--

"Contract date" means the date set for bid opening or, if this is a negotiated contract or a 
modification, the effective date of this contract or modification. 

"All applicable Federal, State, and local taxes and duties" means all taxes and duties, in effect on 
the contract date, that the taxing authority is imposing and collecting on the transactions or 
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property covered by this contract. 

"After-imposed Federal tax" means any new or increased Federal excise tax or duty, or tax that 
was exempted or excluded on the contract date but whose exemption was later revoked or 
reduced during the contract period, on the transactions or property covered by this contract that 
the Contractor is required to pay or bear as the result of legislative, judicial, or administrative 
action taking effect after the contract date. It does not include social security tax or other 
employment taxes. 

"After-relieved Federal tax" means any amount of Federal excise tax or duty, except social 
security or other employment taxes, that would otherwise have been payable on the transactions 
or property covered by this contract, but which the Contractor is not required to pay or bear, or for 
which the Contractor obtains a refund or drawback, as the result of legislative, judicial, or 
administrative action taking effect after the contract date. 

Local taxes includes taxes imposed by a possession or territory of the United States, Puerto Rico, 
or the Northern Mariana Islands, if the contract is performed wholly or partly in any of those 
areas. 

(b) The contract price includes all applicable Federal, State, and local taxes and duties. 

(c) The contract price shall be increased by the amount of any after-imposed Federal tax, 
provided the Contractor warrants in writing that no amount for such newly imposed Federal 
excise tax or duty or rate increase was included in the contract price, as a contingency reserve or 
otherwise. 

(d) The contract price shall be decreased by the amount of any after-relieved Federal tax. 

(e) The contract price shall be decreased by the amount of any Federal excise tax or duty, except 
social security or other employment taxes, that the Contractor is required to pay or bear, or does 
not obtain a refund of, through the Contractor's fault, negligence, or failure to follow instructions of 
the Contracting Officer. 

(f) No adjustment shall be made in the contract price under this clause unless the amount of the 
adjustment exceeds $250. 

(g) The Contractor shall promptly notify the Contracting Officer of all matters relating to any 
Federal excise tax or duty that reasonably may be expected to result in either an increase or 
decrease in the contract price and shall take appropriate action as the Contracting Officer directs. 

(h) The Government shall , without liability, furnish evidence appropriate to establish exemption 
from any Federal, State, or local tax when the Contractor requests such evidence and a 
reasonable basis exists to sustain the exemption. 

(End of clause) 

52.232-5 PAYMENTS UNDER FIXED-PRICE CONSTRUCTION CONTRACTS (SEP 2002) 

(a) Payment of price. The Government shall pay the Contractor the contract price as provided in 
this contract. 

(b) Progress payments. The Government shall make progress payments monthly as the work 
proceeds, or at more frequent intervals as determined by the Contracting Officer, on estimates of 
work accomplished which meets the standards of quality established under the contract, as 
approved by the Contracting Officer. 
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(1) The Contractor's request for progress payments shall include the following substantiation : 

(i) An itemization of the amounts requested, related to the various elements of work required by 
the contract covered by the payment requested. 

(ii) A listing of the amount included for work performed by each subcontractor under the contract. 

(iii) A listing of the total amount of each subcontract under the contract. 

(iv) A listing of the amounts previously paid to each such subcontractor under the contract. 

(v) Additional supporting data in a form and detail required by the Contracting Officer. 

(2) In the preparation of estimates, the Contracting Officer may authorize material delivered on 
the site and preparatory work done to be taken into consideration. Material delivered to the 
Contractor at locations other than the site also may be taken into consideration if--

(i) Consideration is specifically authorized by this contract; and 

(ii) The Contractor furnishes satisfactory evidence that it has acquired title to such material and 
that the material will be used to perform this contract. 

(c) Contractor certification. Along with each request for progress payments, the Contractor shall 
furnish the following certification, or payment shall not be made: (However, if the Contractor 
elects to delete paragraph (c)(4) from the certification, the certification is still acceptable.) 

I hereby certify, to the best of my knowledge and belief, that--

(1) The amounts requested are only for performance in accordance with the specifications, terms, 
and conditions of the contract; 

(2) All payments due to subcontractors and suppliers from previous payments received under the 
contract have been made, and timely payments will be made from the proceeds of the payment 
covered by this certification, in accordance with subcontract agreements and the requirements of 
chapter 39 of Title 31, United States Code; 

(3) This request for progress payments does not include any amounts which the prime contractor 
intends to withhold or retain from a subcontractor or supplier in accordance with the terms and 
conditions of the subcontract; and 

(4) This certification is not to be construed as final acceptance of a subcontractor's performance. 

(Name) 

(Title) 

(Date) 

(d) Refund of unearned amounts. If the Contractor, after making a certified request for progress 
payments, discovers that a portion or all of such request constitutes a payment for performance 
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by the Contractor that fails to conform to the specifications, terms, and conditions of this contract 
(hereinafter referred to as the "unearned amount"), the Contractor shall-

(1) Notify the Contracting Officer of such performance deficiency; and 

(2) Be obligated to pay the Government an amount (computed by the Contracting Officer in the 
manner provided in paragraph m of this clause) equal to interest on the unearned amount from 
the 8th day after the date of receipt of the unearned amount until--

(i) The date the Contractor notifies the Contracting Officer that the performance deficiency has 
been corrected; or 

(ii) The date the Contractor reduces the amount of any subsequent certified request for progress 
payments by an amount equal to the unearned amount. 

(e) Retainage. If the Contracting Officer finds that satisfactory progress was achieved during any 
period for which a progress payment is to be made, the Contracting Officer shall authorize 
payment to be made in full. However, if satisfactory progress has not been made, the Contracting 
Officer may retain a maximum of 10 percent of the amount of the payment until satisfactory 
progress is achieved. When the work is substantially complete, the Contracting Officer may retain 
from previously withheld funds and future progress payments that amount the Contracting Officer 
considers adequate for protection of the Government and shall release to the Contractor all the 
remaining withheld funds. Also, on completion and acceptance of each separate building, public 
work, or other division of the contract, for which the price is stated separately in the contract, 
payment shall be made for the completed work without retention of a percentage. 

(f) Title, liability, and reservation of rights. All material and work covered by progress payments 
made shall, at the time of payment, become the sole property of the Government, but this shall 
not be construed as--

(1) Relieving the Contractor from the sole responsibility for all material and work upon which 
payments have been made or the restoration of any damaged work; or 

(2) Waiving the right of the Government to require the fulfillment of all of the terms of the contract. 

(g) Reimbursement for bond premiums. In making these progress payments, the Government 
shall, upon request, reimburse the Contractor for the amount of premiums paid for performance 
and payment bonds (including coinsurance and reinsurance agreements, when applicable) after 
the Contractor has furnished evidence of full payment to the surety. The retainage provisions in 
paragraph (e) of this clause shall not apply to that portion of progress payments attributable to 
bond premiums. 

(h) Final payment. The Government shall pay the amount due the Contractor under this contract 
after-

(1) Completion and acceptance of all work; 

(2) Presentation of a properly executed voucher; and 

(3) Presentation of release of all claims against 
the Government arising by virtue of this contract, other than claims, in stated amounts, that the 
Contractor has specifically excepted from the operation of the release. A release may also be 
required of the assignee if the Contractor's claim to amounts payable under this contract has 
been assigned under the Assignment of Claims Act of 1940 (31 U.S.C. 3727 and 41 U.S.C. 15). 

(i) Limitation because of undefinitized work. Notwithstanding any provision of this contract, 
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progress payments shall not exceed 80 percent on work accomplished on undefinitized contract 
actions. A "contract action" is any action resulting in a contract, as defined in FAR Subpart 2.1, 
including contract modifications for additional supplies or services, but not including contract 
modifications that are within the scope and under the terms of the contract, such as contract 
modifications issued pursuant to the Changes clause, or funding and other administrative 
changes. 

0) Interest computation on unearned amounts. In accordance with 31 U.S.C. 3903(c)(1 ), the 
amount payable under subparagraph (d)(2) of this clause shall be-

(1) Computed at the rate of average bond equivalent rates of 91-day Treasury bills auctioned at 
the most recent auction of such bills prior to the date the Contractor receives the unearned 
amount; and 

(2) Deducted from the next available payment to the Contractor 

(End of clause) 

52.232-17 INTEREST (JUNE 1996) 

(a) Except as otherwise provided in this contract under a Price Reduction for Defective Cost or 
Pricing Data clause or a Cost Accounting Standards clause, all amounts that become payable by 
the Contractor to the Government under this contract (net of any applicable tax credit under the 
Internal Revenue Code (26 U.S.C. 1481)) shall bear simple interest from the date due until paid 
unless paid within 30 days of becoming due. The interest rate shall be the interest rate 
established by the Secretary of the Treasury as provided in Section 12 of the Contract Disputes 
Act of 1978 (Public Law 95-563), which is applicable to the period in which the amount becomes 
due, as provided in paragraph (b) of this clause, and then at the rate applicable for each six­
month period as fixed by the Secretary until the amount is paid . reproduce, prepare derivative 
works, distribute copies to the public, and (b) Amounts shall be due at the earliest of the following 
dates: 

(1) The date fixed under this contract. 

(2) The date of the first written demand for payment consistent with this contract, including any 
demand resulting from a default termination. 

(3) The date the Government transmits to the Contractor a proposed supplemental agreement to 
confirm completed negotiations establishing the amount of debt. 

( 4) If this contract provides for revision of prices, the date of written notice to the Contractor 
stating the amount of refund payable in connection with a pricing proposal or a negotiated pricing 
agreement not confirmed by contract modification. 

(c) The interest charge made under this clause may be reduced under the procedures prescribed 
in 32.614-2 of the Federal Acquisition Regulation in effect on the date of this contract. 

(End of clause) 

52.232-23 ASSIGNMENT OF CLAIMS (JAN 1986) - ALTERNATE I (APR 1984) 

(a) The Contractor, under the Assignment of Claims Act, as amended, 31 U.S.C. 3727, 41 U.S.C. 
15 (hereafter referred to as "the Act"), may assign its rights to be paid amounts due or to become 
due as a result of the performance of this contract to a bank, trust company, or other financing 
institution, including any Federal lending agency. The assignee under such an assignment may 
thereafter further assign or reassign its right under the original assignment to any type of 
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I financing institution described in the preceding sentence. Unless otherwise stated in this 
contract, payments to an assignee of any amounts due or to become due under this contract shall 
not, to the extent specified in the Act, be subject to reduction or setoff. 

(b) Any assignment or reassignment authorized under the Act and this clause shall cover all 
unpaid amounts payable under this contract, and shall not be made to more than one party, 
except that an assignment or reassignment may be made to one party as agent or trustee for two 
or more parties participating in the financing of this contract. 

(c) The Contractor shall not furnish or disclose to any assignee under this contract any classified 
document (including this contract) or information related to work under this contract until the 
Contracting Officer authorizes such action in writing. 

(End of clause) 

52.232-27 PROMPT PAYMENT FOR CONSTRUCTION CONTRACTS (FEB 2002) 

Notwithstanding any other payment terms in this contract, the Government will make invoice 
payments under the terms and conditions specified in this clause. The Government considers 
payment as being made on the day a check is dated or the date of an electronic funds transfer 
Definitions of pertinent terms are set forth in sections 2.101, 32.001, and 32.902 of the Federal 
Acquisition Regulation. All days referred to in this clause are calendar days, unless otherwise 
specified. (However, see paragraph (a)(3) concerning payments due on Saturdays, Sundays, and 
legal holidays.) 

(a) Invoice payments-(1) Types of invoice payments. For purposes of this clause, there are 
several types of invoice payments that may occur under this contract, as follows: 

(i) Progress payments, if provided for elsewhere in this contract, based on Contracting Officer 
approval of the estimated amount and value of work or services performed, including payments 
for reaching milestones in any project. 

(A) The due date for making such payments is 14 days after the designated billing office receives 
a proper payment request. If the designated billing office fails to annotate the payment request 
with the actual date of receipt at the time of receipt, the payment due date is the 14th day after 
the date of the Contractor's payment request, provided the designated billing office receives a 
proper payment request and there is no disagreement over quantity, quality, or Contractor 
compliance with contract requirements. 

(B) The due date for payment of any amounts retained by the Contracting Officer in accordance 
with the clause at 52.232-5, Payments Under Fixed-Price Construction Contracts, is as specified 
in the contract or, if not specified, 30 days after approval by the Contracting Officer for release to 
the Contractor. 

(ii) Final payments based on completion and acceptance of all work and presentation of release 
of all claims against the Government arising by virtue of the contract, and payments for partial 
deliveries that have been accepted by the Government (e.g ., each separate building, public work, 
or other division of the contract for which the price is stated separately in the contract). 

(A) The due date for making such payments is the later of the following two events: 

(1) The 30th day after the designated billing office receives a proper invoice from the Contractor. 

(2) The 30th day after Government acceptance of the work or services completed by the 
Contractor. For a final invoice when the payment amount is subject to contract settlement actions 
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(e.g., release of claims), acceptance is deemed to occur on the effective date of the contract 
settlement. 

(8) If the designated billing office fails to annotate the invoice with the date of actual receipt at the 
time of receipt, the invoice payment due date is the 30th day after the date of the Contractor's 
invoice, provided the designated billing office receives a proper invoice and there is no 
disagreement over quantity, quality, or Contractor compliance with contract requirements. 

(2) Contractor's invoice. The Contractor shall prepare and submit invoices to the designated 
billing office specified in the contract. A proper invoice must include the items listed in paragraphs 
(a)(2)(i) through (a)(2)(xi) of this clause. If the invoice does not comply with these requirements, 
the designated billing office must return it within 7 days after receipt, with the reasons why it is not 
a proper invoice. When computing any interest penalty owed the Contractor, the Government will 
take into account if the Government notifies the Contractor of an improper invoice in an untimely 
manner. 

(i) Name and address of the Contractor 

(ii) Invoice date and invoice number. (The Contractor should date invoices as close as possible to 
the date of mailing or transmission.) 

(iii) Contract number or other authorization for work or services performed (including order 
number and contract line item number). 

(iv) Description of work or services performed. 

(v) Delivery and payment terms (e.g., discount for prompt payment terms). 

(vi) Name and address of Contractor official to whom payment is to be sent (must be the same as 
that in the contract or in a proper notice of assignment). 

(vii) Name (where practicable), title, phone number, and mailing address of person to notify in the 
event of a defective invoice. 

(viii) For payments described in paragraph (a)(1 )(i) of this clause, substantiation of the amounts 
requested and certification in accordance with the requirements of the clause at 52.232-5, 
Payments Under Fixed-Price Construction Contracts. 

(ix) Taxpayer Identification Number (TIN). The Contractor shall include its TIN on the invoice only 
if required elsewhere in this contract. 

(x) Electronic funds transfer (EFT) banking information. 

(A) The Contractor shall include EFT banking information on the invoice only if required 
elsewhere in this contract. 

(B) If EFT banking information is not required to be on the invoice, in order for the invoice to be a 
proper invoice, the Contractor shall have submitted correct EFT banking information in 
accordance with the applicable solicitation provision (e.g., 52.232-38, Submission of Electronic 
Funds Transfer Information with Offer), contract clause (e.g., 52.232-33, Payment by Electronic 
Funds Transfer-Central Contractor Registration, or 52.232-34, Payment by Electronic Funds 
Transfer-Other Than Central Contractor Registration), or applicable agency procedures. 

(C) EFT banking information is not required if the Government waived the requirement to pay by 
EFT. 
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( (xi) Any other information or documentation required by the contract. 

(3) Interest penalty. The designated payment office will pay an interest penalty automatically, 
without request from the Contractor, if payment is not made by the due date and the conditions 
listed in paragraphs (a)(3)(i) through (a)(3)(iii) of this clause are met, if applicable. However, when 
the due date falls on a Saturday, Sunday, or legal holiday, the designated payment office may 
make payment on the following working day without incurring a late payment interest penalty. 

(i) The designated billing office received a proper invoice. 

(ii) The Government processed a receiving report or other Government documentation 
authorizing payment and there was no disagreement over quantity, quality, Contractor 
compliance with any contract term or condition, or requested progress payment amount. 

(iii) In the case of a final invoice for any balance of funds due the Contractor for work or services 
performed, the amount was not subject to further contract settlement actions between the 
Government and the Contractor. 

(4) Computing penalty amount. The Government will compute the interest penalty in accordance 
with the Office of Management and Budget prompt payment regulations at 5 CFR part 1315. 

(i) For the sole purpose of computing an interest penalty that might be due the Contractor for 
payments described in paragraph (a)(1 )(ii) of this clause, Government acceptance or approval is 
deemed to occur constructively on the 7th day after the Contractor has completed the work or 
services in accordance with the terms and conditions of the contract. If actual acceptance or 
approval occurs within the constructive acceptance or approval period, the Government will base 
the determination of an interest penalty on the actual date of acceptance or approval. 
Constructive acceptance or constructive approval requirements do not apply if there is a 
disagreement over quantity, quality, or Contractor compliance with a contract provision. These 
requirements also do not compel Government officials to accept work or services, approve 
Contractor estimates, perform contract administration functions, or make payment prior to fulfilling 
their responsibilities. 

(ii) The prompt payment regulations at 5 CFR 1315.10(c) do not require the Government to pay 
interest penalties if payment delays are due to disagreement between the Government and the 
Contractor over the payment amount or other issues involving contract compliance, or on 
amounts temporarily withheld or retained in accordance with the terms of the contract. The 
Government and the Contractor shall resolve claims involving disputes, and any interest that may 
be payable in accordance with the clause at FAR 52.233-1, Disputes. 

(5) Discounts for prompt payment. The designated payment office will pay an interest penalty 
automatically, without request from the Contractor, if the Government takes a discount for prompt 
payment improperly. The Government will calculate the interest penalty in accordance with the 
prompt payment regulations at 5 CFR part 1315. 

(6) Additional interest penalty. (i) The designated payment office will pay a penalty amount, 
calculated in accordance with the prompt payment regulations at 5 CFR part 1315 in addition to 
the interest penalty amount only if--

(A) The Government owes an interest penalty of $1 or more; 

(B) The designated payment office does not pay the interest penalty within 10 days after the date 
the invoice amount is paid; and 
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( (C) The Contractor makes a written demand to the designated payment office for additional 
penalty payment, in accordance with paragraph (a)(6)(ii) of th is clause, postmarked not later than 
40 days after the date the invoice amount is paid. 

(ii)(A) The Contractor shall support written demands for additional penalty payments with the 
following data. The Government will not request any additional data. The Contractor shall--

(1) Specifically assert that late payment interest is due under a specific invoice, and request 
payment of all overdue late payment interest penalty and such additional penalty as may be 
required; 

(2) Attach a copy of the invoice on which the unpaid late payment interest was due; and 

(3) State that payment of the principal has been received, including the date of receipt. 

(B) If there is no postmark or the postmark is illegible--

(1) The designated payment office that receives the demand will annotate it with the date of 
receipt provided the demand is received on or before the 40th day after payment was made; or 

(2) If the designated payment office fails to make the required annotation , the Government will 
determine the demand's validity based on the date the Contractor has placed on the demand, 
provided such date is no later than the 40th day after payment was made. 

(b) Contract financing payments. If this contract provides for contract financing, the Government 
will make contract financing payments in accordance with the applicable contract financing 
clause. 

(c) Subcontract clause requirements. The Contractor shall include in each subcontract for 
property or services (including a material supplier) for the purpose of performing this contract the 
following : 

(1) Prompt payment for subcontractors. A payment clause that obl igates the Contractor to pay the 
subcontractor for satisfactory performance under its subcontract not later than 7 days from receipt 
of payment out of such amounts as are paid to the Contractor under this contract. 

(2) Interest for subcontractors. An interest penalty clause that obligates the Contractor to pay to 
the subcontractor an interest penalty for each payment not made in accordance with the payment 
clause-

(i) For the period beginning on the day after the required payment date and ending on the date on 
which payment of the amount due is made; and 

(ii) Computed at the rate of interest established by the Secretary of the Treasury, and published in 
the Federal Register, for interest payments under section 12 of the Contract Disputes Act of 1978 
(41 U.S.C. 611) in effect at the time the Contractor accrues the obligation to pay an interest 
penalty. 

(3) Subcontractor clause flowdown. A clause requiring each subcontractor to use: 

(i) Include a payment clause and an interest penalty clause conforming to the standards set forth 
in paragraphs (c)(1) and (c)(2) of this clause in each of its subcontracts; and 

(ii) Require each of its subcontractors to include such clauses in their subcontracts with each 
lower-tier subcontractor or supplier. 
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(d) Subcontract clause interpretation. The clauses required by paragraph (c) of this clause shall 
not be construed to impair the right of the Contractor or a subcontractor at any tier to negotiate, 
and to include in their subcontract, provisions .that-

(1) Retainage permitted. Permit the Contractor or a subcontractor to retain (without cause) a 
specified percentage of each progress payment otherwise due to a subcontractor for satisfactory 
performance under the subcontract without incurring any obligation to pay a late payment interest 
penalty, in accordanc;e with terms and conditions agreed to by the parties to the subcontract, 
giving such recognition as the parties deem appropriate to the ability of a subcontractor to furnish 
a performance bond and a payment bond; 

(2) Withholding permitted. Permit the Contractor or subcontractor to make a determination that 
part or all of the subcontractor's request for payment may be withheld in accordance with the 
subcontract agreement; and 

(3) Withholding requirements. Permit such withholding without incurring any obligation to pay a 
late payment penalty if--

(i) A notice conforming to the standards of paragraph (g) of this clause previously has been 
furnished to the subcontractor; and 

(ii) The Contractor furnishes to the Contracting Officer a copy of any notice issued by a 
Contractor pursuant to paragraph (d)(3)(i) of this clause. 

(e) Subcontractor withholding procedures. If a Contractor, after making a request for payment to 
the Government but before making a payment to a subcontractor for the subcontractor's 
performance covered by the payment request, discovers that all or a portion of the payment 
otherwise due such subcontractor is subject to withholding from the subcontractor in accordance 
with the subcontract agreement, then the Contractor shall-

(1) Subcontractor notice. Furnish to the subcontractor a notice conforming to the standards of 
paragraph (g) of this clause as soon as practicable upon ascertaining the cause giving rise to a 
withholding, but prior to the due date for subcontractor payment; 

(2) Contracting Officer notice. Furnish to the Contracting Officer, as soon as practicable, a copy of 
the notice furnished to the subcontractor pursuant to paragraph (e)(1) of this clause; 

(3) Subcontractor progress payment reduction . Reduce the subcontractor's progress payment by 
an amount not to exceed the amount specified in the notice of withholding furnished under 
paragraph (e)(1) of this clause; 

(4) Subsequent subcontractor payment. Pay the subcontractor as soon as practicable after the 
correction of the identified subcontract performance deficiency, and--

(i) Make such payment within--

(A) Seven days after correction of the identified subcontract performance deficiency (unless the 
funds therefor must be recovered from the Government because of a reduction under paragraph 
(e)(S)(i)) of this clause; or 

(B) Seven days after the Contractor recovers such funds from the Government; or 

(ii) Incur an obligation to pay a late payment interest penalty computed at the rate of interest 
established by the Secretary of the Treasury, and published in the Federal Register, for interest 
payments under section 12 of the Contracts Disputes Act of 1978 (41 U.S.C. 611) in effect at the 
time the Contractor accrues the obligation to pay an interest penalty; 
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(5) Notice to Contracting Officer. Notify the Contracting Officer upon--

(i) Reduction of the amount of any subsequent certified application for payment; or 

(ii) Payment to the subcontractor of any withheld amounts of a progress payment, specifying--

(A) The amounts withheld under paragraph (e)(1) of this clause; and 

(8) The dates that such withholding began and ended; and 

(6) Interest to Government. Be obligated to pay to the Government an amount equal to interest on 
the withheld payments (computed in the manner provided in 31 U.S.C. 3903(c)(1)), from the 8th 
day after receipt of the withheld amounts from the Government until--

(i) The day the identified subcontractor performance deficiency is corrected; or 

(ii) The date that any subsequent payment is reduced under paragraph (e)(5)(i) of this clause. 

(f) Third-party deficiency reports-(1) Withholding from subcontractor. If a Contractor, after making 
payment to a first-tier subcontractor, receives from a supplier or subcontractor of the first-tier 
subcontractor (hereafter referred to as a "second-tier subcontractor") a written notice in 
accordance with section 2 of the Act of August 24, 1935 (40 U.S.C. 270b, Miller Act), asserting a 
deficiency in such first-tier subcontractor's performance under the contract for which the 
Contractor may be ultimately liable, and the Contractor determines that all or a portion of future 
payments otherwise due such first-tier subcontractor is subject to withholding in accordance with 
the subcontract agreement, the Contractor may, without incurring an obligation to pay an interest 
penalty under paragraph (e)(6) of this clause-

(i) Furnish to the first-tier subcontractor a notice conforming to the standards of paragraph (g) of 
this clause as soon as practicable upon making such determination; and 

(ii) Withhold from the first-tier subcontractor's next available progress payment or payments an 
amount not to exceed the amount specified in the notice of withholding furnished under 
paragraph (f)(1 )(i) of this clause. 

(2) Subsequent payment or interest charge. As soon as practicable, but not later than 7 days after 
receipt of satisfactory written notification that the identified subcontract performance deficiency 
has been corrected, the Contractor shall-

(i) Pay the amount withheld under paragraph (f)(1 )(ii) of this clause to such first-tier subcontractor; 
or 

(ii) Incur an obligation to pay a late payment interest penalty to such first-tier subcontractor 
computed at the rate of interest established by the Secretary of the Treasury, and published in 
the Federal Register, for interest payments under section 12 of the Contracts Disputes Act of 
1978 (41 U.S.C. 611) in effect at the time the Contractor accrues the obligation to pay an interest 
penalty. 

(g) Written notice of subcontractor withholding. The Contractor shall issue a written notice of any 
withholding to a subcontractor (with a copy furnished to the Contracting Officer), specifying--

(1) The amount to be withheld; 

(2) The specific causes for the withholding under the terms of the subcontract; and 

DACW17-02-R-0023 00700-58 



(3) The remedial actions to be taken by the subcontractor in order to receive payment of the 
amounts withheld. 

(h) Subcontractor payment entitlement. The Contractor may not request payment from the 
Government of any amount withheld or retained in accordance with paragraph (d) of this clause 
until such time as the Contractor has determined and certified to the Contracting Officer that the 
subcontractor is entitled to the payment of such amount. 

(i) Prime-subcontractor disputes. A dispute between the Contractor and subcontractor relating to 
the amount or entitlement of a subcontractor to a payment or a late payment interest penalty 
under a clause included in the subcontract pursuant to paragraph (c) of this clause does not 
constitute a dispute to which the Government is a party. The Government may not be 
interpleaded in any judicial or administrative proceeding involving such a dispute. 

(j) Preservation of prime-subcontractor rights. Except as provided in paragraph (i) of this clause, 
this clause shall not limit or impair any contractual, administrative, or judicial remedies otherwise 
available to the Contractor or a subcontractor in the event of a dispute involving late payment or 
nonpayment by the Contractor or deficient subcontract performance or nonperformance by a 
subcontractor. 

(k) Non-recourse for prime contractor interest penalty. The Contractor's obligation to pay an 
interest penalty to a subcontractor pursuant to the clauses included in a subcontract under 
paragraph (c) of this clause shall not be construed to be an obligation of the Government for such 
interest penalty. A cost-reimbursement claim may not include any amount for reimbursement of 
such interest penalty. 

(I) Overpayments. If the Contractor becomes aware of a duplicate payment or that the 
Government has otherwise overpaid on an invoice payment, the Contractor shall immediately 
notify the Contracting Officer and request instructions for disposition of the overpayment. 

(End of clause) 

52.232-33 PAYMENT BY ELECTRONIC FUNDS TRANSFER-CENTRAL CONTRACTOR 
REGISTRATION (MAY 1999) 

(a) Method of payment. (1) All payments by the Government under this contract shall be made by 
electronic funds transfer (EFT), except as provided in paragraph (a)(2) of this clause. As used in 
this clause, the term "EFr refers to the funds transfer and may also include the payment 
information transfer. 

(2) In the event the Government is unable to release one or more payments by EFT, the 
Contractor agrees to either-

(i) Accept payment by check or some other mutually agreeable method of payment; or 

(ii) Request the Government to extend the payment due date until such time as the Government 
can make payment by EFT (but see paragraph (d) of this clause). 

(b) Contractor's EFT information. The Government shall make payment to the Contractor using 
the EFT information contained in the Central Contractor Registration {CCR) database. In the 
event that the EFT information changes, the Contractor shall be responsible for providing the 
updated information to the CCR database. 

{c) Mechanisms for EFT payment. The Government may make payment by EFT through either 
the Automated Clearing House {ACH) network, subject to the rules of the National Automated 
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Clearing House Association, or the Fedwire Transfer System. The rules governing Federal 
payments through the ACH are contained in 31 CFR part 210. 

(d) Suspension of payment. If the Contractor's EFT information in the CCR database is incorrect, 
then the Government need not make payment to the Contractor under this contract until correct 
EFT information is entered into the CCR database; and any invoice or contract financing request 
shall be deemed not to be a proper invoice for the purpose of prompt payment under this 
contract. The prompt payment terms of the contract regarding notice of an improper invoice and 
delays in accrual of interest penalties apply. 

(e) Contractor EFT arrangements. If the Contractor has identified multiple payment receiving 
points (i.e., more than one remittance address and/or EFT information set) in the CCR database, 
and the Contractor has not notified the Government of the payment receiving point applicable to 
this contract, the Government shall make payment to the first payment receiving point (EFT 
information set or remittance address as applicable) listed in the CCR database. 

(f) Liability for uncompleted or erroneous transfers. ( 1) If an uncompleted or erroneous transfer 
occurs because the Government used the Contractor's EFT information incorrectly, the 
Government remains responsible for--

(i) Making a correct payment; 

(ii) Paying any prompt payment penalty due; and 

(iii) Recovering any erroneously directed funds. 

(2) If an uncompleted or erroneous transfer occurs because the Contractor's EFT information was 
incorrect, or was revised within 30 days of Government release of the EFT payment transaction 
instruction to the Federal Reserve System, and-

(i) If the funds are no longer under the control of the payment office, the Government is deemed 
to have made payment and the Contractor is responsible for recovery of any erroneously directed 
funds; or 

(ii) If the funds remain under the control of the payment office, the Government shall not make 
payment, and the provisions of paragraph (d) of this clause shall apply. 

(g) EFT and prompt payment. A payment shall be deemed to have been made in a timely manner 
in accordance with the prompt payment terms of this contract if, in the EFT payment transaction 
instruction released to the Federal Reserve System, the date specified for settlement of the 
payment is on or before the prompt payment due date, provided the specified payment date is a 
valid date under the rules of the Federal Reserve System. 

(h) EFT and assignment of claims. If the Contractor assigns the proceeds of this contract as 
provided for in the assignment of claims terms of this contract, the Contractor shall require as a 
condition of any such assignment, that the assignee shall register in the CCR database and shall 
be paid by EFT in accordance with the terms of this clause. In all respects, the requirements of 
this clause shall apply to the assignee as if it were the Contractor EFT information that shows the 
ultimate recipient of the transfer to be other than the Contractor, in the absence of a proper 
assignment of claims acceptable to the Government, is incorrect EFT information within the 
meaning of paragraph (d) of this clause. 

(i) Liability for change of EFT information by financial agent. The Government is not liable for 
errors resulting from changes to EFT information made by the Contractor's financial agent. 

DACW17-02-R-0023 00700-60 



( 

l 

0) Payment information. The payment or disbursing office shall forward to the Contractor 
available payment information that is suitable for transmission as of the date of release of the 
EFT instruction to the Federal Reserve System. The Government may request the Contractor to 
designate a desired format and method(s) for delivery of payment information from a list of 
formats and methods the payment office is capable of executing. However, the Government does 
not guarantee that any particular format or method of delivery is available at any particular 
payment office and retains the latitude to use the format and delivery method most convenient to 
the Government. If the Government makes payment by check in accordance with paragraph (a) 
of this clause, the Government shall mail the payment information to the remittance address 
contained in the CCR database. 

(End of clause) 

52.233-1 DISPUTES. (JUL 2002) 

(a) This contract is subject to the Contract Disputes Act of 1978, as amended (41 U.S.C. 601-
613). 

(b) Except as provided in the Act, all disputes arising under or relating to this contract shall be 
resolved under this clause. 

(c) Claim, as used in this clause, means a written demand or written assertion by one of the 
contracting parties seeking, as a matter of right, the payment of money in a sum certain , the 
adjustment or interpretation of contract terms, or other relief arising under or relating to this 
contract. However, a written demand or written assertion by the Contractor seeking the payment 
of money exceeding $100,000 is not a claim under the Act until certified . A voucher, invoice, or 
other routine request for payment that is not in dispute when submitted is not a claim under the 
Act. The submission may be converted to a claim under the Act, by complying with the 
submission and certification requirements of this clause, if it is disputed either as to liability or 
amount or is not acted upon in a reasonable time. 

(d)(1) A claim by the Contractor shall be made in writing and, unless otherwise stated in this 
contract, submitted within 6 years after accrual of the claim to the Contracting Officer for a written 
decision. A claim by the Gove,rnment against the Contractor shall be subject to a written decision 
by the Contracting Officer. 

(2)(i) The contractors shall provide the certification specified in subparagraph (d)(2)(iii) of this 
clause when submitting any claim -

(A) Exceeding $100,000; or 

(8) Regardless of the amount claimed, when using -

(1) Arbitration conducted pursuant to 5 U.S.C. 575-580; or 

(2) Any other alternative means of dispute resolution (ADR) technique that the agency elects to 
handle in accordance with the Administrative Dispute Resolution Act (ADRA). 

(ii) The certification requirement does not apply to issues in controversy that have not been 
submitted as all or part of a claim. 

(iii) The certification shall state as follows: "I certify that the claim is made in good faith; that the 
supporting data are accurate and complete to the best of my knowledge and belief; that the 
amount requested accurately reflects the contract adjustment for which the Contractor believes 
the Government is liable; and that I am duly authorized to certify the claim on behalf of the 
Contractor. 
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(3) The certification may be executed by any person duly authorized to bind the Contractor with 
respect to the claim. 

(e) For Contractor claims of $100,000 or less, the Contracting Officer must, if requested in writing 
by the Contractor, render a decision within 60 days of the request. For Contractor-certified claims 
over $100,000, the Contracting Officer must, within 60 days, decide the claim or notify the 
Contractor of the date by which the decision will be made. 

(f) The Contracting Officer's decision shall be final unless the Contractor appeals or files a suit as 
provided in the Act. 

(g) If the claim by the Contractor is submitted to the Contracting Officer or a claim by the 
Government is presented to the Contractor, the parties, by mutual consent, may agree to use 
alternative disput resolution (ADR). If the Contractor refuses an offer for ADR, the Contractor 
shall inform the Contracting Officer, in writing, of the Contractor's specific reasons for rejecting 
the request. 

(h) The Government shall pay interest on the amount found due and unpaid from (1) the date the 
Contracting Officer receives the claim (certified, if required); or (2) the date that payment 
otherwise would be due, if that date is later, until the date of payment. With regard to claims 
having defective certifications, as defined in (FAR) 48 CFR 33.201, interest shall be paid from the 
date that the Contracting Officer initially receives the claim. Simple interest on claims shall be 
paid at the rate, fixed by the Secretary of the Treasury as provided in the Act, which is applicable 
to the period during which the Contracting Officer receives the claim and then at the rate 
applicable for each 6-month period as fixed by the Treasury Secretary during the pendency of the 
claim. 

(i) The Contractor shall proceed diligently with performance of this contract, pending final 
resolution of any request for relief, claim, appeal, or action arising under the contract, and comply 
with any decision of the Contracting Officer. 

(End of clause) 

52.233-3 PROTEST AFTER AWARD (AUG. 1996) 

(a) Upon receipt of a notice of protest (as defined in FAR 33.101) or a determination that a protest 
is likely (see FAR 33.102(d)), the Contracting Officer may, by written order to the Contractor, 
direct the Contractor to stop performance of the work called for by this contract. The order shall 
be specifically identified as a stop-work order issued under this clause. Upon receipt of the order, 
the Contractor shall immediately comply with its terms and take all reasonable steps to minimize 
the incurrence of costs allocable to the work covered by the order during the period of work 
stoppage. Upon receipt of the final decision in the protest, the Contracting Officer shall either-

(1) Cancel the stop-work order; or 

(2) Terminate the work covered by the order as provided in the Default, or the Termination for 
Convenience of the Government, clause of this contract. 

(b) If a stop-work order issued under this clause is canceled either before or after a final decision 
in the protest, the Contractor shall resume work. The Contracting Officer shall make an equitable 
adjustment in the delivery schedule or contract price, or both, and the contract shall be modified, 
in writing, accordingly, if-

(1) The stop-work order results in an increase in the time required for, or in the Contractor's cost 
properly allocable to, the performance of any part of this contract; and 
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(2) The Contractor asserts its right to an adjustment within 30 days after the end of the period of 
work stoppage; provided, that if the Contracting Officer decides the facts justify the action, the 
Contracting Officer may receive and act upon a proposal at any time before final payment under 
this contract. 

(c) If a stop-work order is not canceled and the work covered by the order is terminated for the 
convenience of the Government, the Contracting Officer shall allow reasonable costs resulting 
from the stop-work order in arriving at the termination settlement. 

(d) If a stop-work order is not canceled and the work covered by the order is terminated for 
default, the Contracting Officer shall allow, by equitable adjustment or otherwise, reasonable 
costs resulting from the stop-work order 

(e) The Government's rights to terminate this contract at any time are not affected by action taken 
under this clause. 

(f) If, as the result of the Contractor's intentional or negligent misstatement, misrepresentation, or 
miscertification, a protest related to this contract is sustained, and the Government pays costs, as 
provided in FAR 33.102(b )(2) or 33.104(h)(1 ), the Government may require the Contractor to 
reimburse the Government the amount of such costs. In addition to any other remedy available, 
and pursuant to the requirements of Subpart 32.6, the Government may collect this debt by 
offsetting the amount against any payment due the Contractor under any contract between the 
Contractor and the Government. 

(End of clause) 

52.236-2 DIFFERING SITE CONDITIONS (APR 1984) 

As prescribed in 36.502, insert the following clause in solicitations and contracts when a fixed­
price construction contract or a fixed-price dismantling, demolition, or removal of improvements 

. contract is contemplated and the contract amount is expected to exceed the small purchase 
limitation. The Contracting Officer may insert the clause in solicitations and contracts when a 
fixed-price construction or a fixed-price contract for dismantling, demolition, or removal of 
improvements is contemplated and the contract amount is expected to be within the small 
purchase limitation. 

(a) The Contractor shall promptly, and before the conditions are disturbed, give a written notice to 
the Contracting Officer of 

(1) subsurface or latent physical conditions at the site which differ materially from those indicated 
in this contract, or 

(2) unknown physical conditions at the site, of an unusual nature, which differ materially from 
those ordinarily encountered and generally recognized as inhering in work of the character 
provided for in the contract. 

(b) The Contracting Officer shall investigate the site conditions promptly after receiving the notice. 
If the conditions do materially so differ and cause an increase or decrease in the Contractor's cost 
of, or the time required for, performing any part of the work under this contract, whether or not 
changed as a result of the conditions, an equitable adjustment shall be made under this clause 
and the contract modified in writing accordingly. 

(c) No request by the Contractor for an equitable adjustment to the contract under this clause 
shall be allowed, unless the Contractor has given the written notice required; provided, that the 
time prescribed in (a) above for giving written notice may be extended by the Contracting Officer 
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(d) No request by the Contractor for an equitable adjustment to the contract for differing site 
conditions shall be allowed if made after final payment under this contract. 

(End of clause) 

52.236-3 SITE INVESTIGATION AND CONDITIONS AFFECTING THE WORK (APR 1984) 

(a) The Contractor acknowledges that it has taken steps reasonably necessary to ascertain the 
nature and location of the work, and that it has investigated and satisfied itself as to the general 
and local conditions which can affect the work or its cost, including but not limited to 

(1) conditions bearing upon transportation, disposal, handling, and storage of materials; 

(2) the availability of labor, water, electric power, and roads; 

(3) uncertainties of weather, river stages, tides, or similar physical conditions at the site; 

(4) the conformation and conditions of the ground; and (5) the character of equipment and 
facilities needed preliminary to and during work performance. The Contractor also acknowledges 
that it has satisfied itself as to the character, quality, and quantity of surface and subsurface 
materials or obstacles to be encountered insofar as this information is reasonably ascertainable 
from an inspection of the site, including all exploratory work done by the Government, as well as 
from the drawings and specifications made a part of this contract. Any failure of the Contractor to 
take the actions described and acknowledged in this paragraph will not relieve the Contractor 
from responsibility for estimating properly the difficulty and cost of successfully performing the 
work, or for proceeding to successfully perform the work without additional expense to the 
Government. 

(b) The Government assumes no responsibility for any conclusions or interpretatl ons made by the 
Contractor based on the information made available by the Government. Nor does the 
Government assume responsibility for any understanding reached or representation made 
concerning conditions which can affect the work by any of its officers or agents before the 
execution of this contract, unless that understanding or representation is expressly stated in this 
contract. 

(End of clause) 

52.236-4 PHYSICAL DATA (APR 1984) (CESAJ ADAPTATION) 

Data and information furnished or referred to below are for the Contractor's information. The 
Government shall not be responsible for any interpretation of or conclusion drawn from the data 
or information by the Contractor. 

(a) The indications of physical conditions on the drawings and in the specifications are the result 
of site investigations by (See Section 01110 of this contract). 
(b) Weather conditions (See Section 00335 of this contract). 
(c) Transportation facilities (See Section 01110 of this contract) . 

(End of clause) 

52.236-5 MATERIAL AND WORKMANSHIP (APR 1984) 

(a) All equipment, material, and articles incorporated into the work covered by this contract shall 
be new and of the most suitable grade for the purpose intended, unless otherwise specifically 
provided in this contract. References in the specifications to equipment, material, articles, or 
patented processes by trade name, make, or catalog number, shall be regarded as establ ishing a 
standard of quality and shall not be construed as limiting competition . The Contractor may, at its 
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option, use any equipment, material, article, or process that, in the judgment of the Contracting 
Officer, is equal to that named in the specifications, unless otherwise specifically provided in th is 
contract. 

(b) The Contractor shall obtain the Contracting Officer's approval of the machinery and 
mechanical and other equipment to be incorporated into the work. When requesting approval, the 
Contractor shall furnish to the Contracting Officer the name of the manufacturer, the model 
number, and other information concerning the performance, capacity, nature, and rating of the 
machinery and mechanical and other equipment. When requ ired by this contract or by the 
Contracting Officer, the Contractor shall also obtain the Contracting Officer's approval of the 
material or articles which the Contractor contemplates incorporating into the work. When 
requesting approval, the Contractor shall provide full information concerning the material or 
articles. When directed to do so, the Contractor shall submit samples for approval at the 
Contractor's expense, with all shipping charges prepaid . Machinery, equipment, material , and 
articles that do not have the required approval shall be installed or used at the risk of subsequent 
rejection . 

(c) All work under this contract shall be performed in a skillful and workmanlike manner The 
Contracting Officer may require, in writing , that the Contractor remove from the work any 
employee the Contracting Officer deems incompetent, careless, or otherwise objectionable. 

(End of clause) 

52.236-6 SUPERINTENDENCE BY THE CONTRACTOR (APR 1984) 

At all times during performance of this contract and until the work is completed and accepted, the 
Contractor shall directly superintend the work or assign and have on the worksite a competent 
superintendent who is satisfactory to the Contracting Officer and has authority to act for the 
Contractor. 

(End of clause) 

52.236-7 PERMITS AND RESPONSIBILITIES (NOV 1991) 

The Contractor shall, without additional expense to the Government, be responsible for obtaining 
any necessary licenses and permits, and for complying with any Federal, State, and municipal 
laws, codes, and regulations applicable to the performance of the work. The Contractor shall also 
be responsible for all damages to persons or property that occur as a result of the Contractor's 
fault or negligence. The Contractor shall also be responsible for all materials delivered and work 
performed until completion and acceptance of the entire work, except for any completed unit of 
work which may have been accepted under the contract. 

(End of clause) 

52.236-8 OTHER CONTRACTS (APR 1984) 

The Government may undertake or award other contracts for additional work at or near the site of 
the work under this contract. The Contractor shall fully cooperate with the other contractors and 
with Government employees and shall carefully adapt scheduling and performing the work under 
this contract to accommodate the additional work, heeding any direction that may be provided by 
the Contracting Officer. The Contractor shall not commit or permit any act that will interfere with 
the performance of work by any other contractor or by Government employees. 

(End of clause) 
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52.236-9 PROTECTION OF EXISTING VEGETATION, STRUCTURES, EQUIPMENT, 
UTILITIES, AND IMPROVEMENTS (APR 1984) 

(a) The Contractor shall preserve and protect all structures, equipment, and vegetation (such as 
trees, shrubs, and grass) on or adjacent to the work site, which are not to be removed and which 
do not unreasonably interfere with the work required under this contract. The Contractor shall 
only remove trees when specifically authorized to do so, and shall avoid damaging vegetation 
that will remain in place. If any limbs or branches of trees are broken during contract 
performance, or by the careless operation of equipment, or by workmen, the Contractor shall trim 
those limbs or branches with a clean cut and paint the cut with a tree-pruning compound as 
directed by the Contracting Officer. 

(b) The Contractor shall protect from damage all existing improvements and utilities 

(1) at or near the work site, and 

(2) on adjacent property of a third party, the locations of which are made known to or should be 
known by the Contractor. The Contractor shall repair any damage to those facilities, including 
those that are the property of a third party, resulting from failure to. comply with the requirements 
of this contract or failure to exercise reasonable care in performing the work. If the Contractor 
fails or refuses to repair the damage promptly, the Contracting Officer may have the necessary 
work performed and charge the cost to the Contractor 

(End of clause) 

52.236-10 OPERATIONS AND STORAGE AREAS (APR 1984) 

(a) The Contractor shall confine all operations (including storage of materials) on Government 
premises to areas authorized or approved by the Contracting Officer The Contractor shall hold 
and save the Government, its officers and agents, free and harmless from liability of any nature 
occasioned by the Contractor's performance. 

(b) Temporary buildings (e.g., storage sheds, shops, offices) and utilities may be erected by the 
Contractor only with the approval of the Contracting Officer and shall be built with labor and 
materials furnished by the Contractor without expense to the Government. The temporary 
buildings and utilities shall remain the property of the Contractor and shall be removed by the 
Contractor at its expense upon completion of the work. With the written consent of the 
Contracting Officer, the buildings and utilities may be abandoned and need not be removed . 

(c) The Contractor shall, under regulations prescribed by the Contracting Officer, use only 
established roadways, or use temporary roadways constructed by the Contractor when and as 
authorized by the Contracting Officer. When materials are transported in prosecuting the work, 
vehicles shall not be loaded beyond the loading capacity recommended by the manufacturer of 
the vehicle or prescribed by any Federal, State, or local law or regulation. When it is necessary 
to cross curbs or sidewalks, the Contractor shall protect them from damage. The Contractor shall 
repair or pay for the repair of any damaged curbs, sidewalks, or roads. 

(End of clause) 

52.236-11 USE AND POSSESSION PRIOR TO COMPLETION (APR 1984) 

(a) The Government shall have the right to take possession of or use any completed or partially 
completed part of the work. Before taking possession of or using any work, the Contracting 
Officer shall furnish the Contractor a list of items of work remaining to be performed or corrected 
on those portions of the work that the Government intends to take possession of or use. 
However, failure of the Contracting Officer to list any item of work shall not relieve the Contractor 
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of responsibility for complying with the terms of the contract. The Government's possession or 
use shall not be deemed an acceptance of any work under the contract. 

(b} While the Government has such possession or use, the Contractor shall be relieved of the 
responsibility for the loss of or damage to the work resulting from the Government's possession 
or use, notwithstanding the terms of the clause in this contract entitled "Permits and 
Responsibilities." If prior possession or use by the Government delays the progress of the work 
or causes additional expense to the Contractor, an equitable adjustment shall be made in the 
contract price or the time of completion, and the contract shall be modified in writing accordingly. 

(End of clause) 

52.236-12 CLEANING UP (APR 1984} 

The Contractor shall at all times keep the work area, including storage areas, free from 
accumulations of waste materials. Before completing the work, the Contractor shall remove from 
the work and premises any rubbish, tools, scaffolding, equipment, and materials that are not the 
property of the Government. Upon completing the work, the Contractor shall leave the work area 
in a clean, neat, and orderly condition satisfactory to the Contracting Officer 

(End of clause) 

52.236-13 ACCIDENT PREVENTION (NOV 1991}-ALTERNATE I (NOV 1991) 

(a} The Contractor shall provide and maintain work environments and procedures which will 

(1} safeguard the public and Government personnel, property, materials, supplies, and equipment 
exposed to Contractor operations and activities: 

(2) avoid interruptions of Government operations and delays in project completion dates; and 

(3} control costs in the performance of this contract. 

(b} For these purposes on contracts for construction or dismantling, demolition, or removal of 
improvements, the Contractor shall-

(1} Provide appropriate safety barricades, signs, and signal lights; 

(2) Comply with the standards issued by the Secretary of Labor at 29 CFR Part 1926 and 29 
CFR Part 1910; and 

(3) Ensure that any additional measures the Contracting Officer determines to be reasonably 
necessary for the purposes are taken. 

(4) If this contract is for construction or dismantling, demolition or removal of improvements with 
any Department of Defense agency or component, the Contractor shall comply with all pertinent 
provisions of the latest version of U.S. Army Corps of Engineers Safety and Health Requirements 
Manual, EM 385-1-1 , in effect on the date of the sol icitation . 

(c} Whenever the Contracting Officer becomes aware of any noncompliance with these 
requirements or any condition which poses a serious or imminent danger to the health or safety of 
the public or Government personnel, the Contracting Officer shall notify the Contractor orally, with 
written confirmation , and request immediate initiation of corrective action. This notice, when 
delivered to the Contractor or the Contractor's representative at the work site, shall be deemed 
sufficient notice of the noncompliance and that corrective action is required . After receiving the 
notice, the Contractor shall immediately take corrective action. If the Contractor fails or refuses to 
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/ promptly take corrective action, the Contracting Officer may issue an order stopping all or part of 
the work until satisfactory corrective action has been taken. The Contractor shall not be entitled 
to any equitable adjustment of the contract price or extension of the performance schedule on 
any stop work order issued under this clause. 

(e) The Contractor shall insert this clause, including this paragraph (e), with appropriate changes 
in the designation of the parties, in subcontracts. 

(f) Before commencing the work, the Contractor shall-

(1) Submit a written proposed plan for implementing this clause. The plan shall include an 
analysis of the significant hazards to life, limb, and property inherent in contract work 
performance and a plan for controlling these hazards; and 

(2) Meet with representatives of the Contracting Officer to discuss and develop a mutual 
understanding relative to administration of the overall safety program. 

(End of clause) 

52.236-15 SCHEDULES FOR CONSTRUCTION CONTRACTS (APR 1984) 

(a) The Contractor shall, within five days after the work commences on the contract or another 
period of time determined by the Contracting Officer, prepare and submit to the Contracting 
Officer for approval three copies of a practicable schedule showing the order in which the 
Contractor proposes to perform the work, and the dates on which the Contractor contemplates 
starting and completing the several salient features of the work (including acquiring materials, 
plant, and equipment). The schedule shall be in the form of a progress chart of suitable scale to 
indicate appropriately the percentage of work scheduled for completion by any given date during 
the period. If the Contractor fails to submit a schedule within the time prescribed, the Contracting 
Officer may withhold approval of progress payments until the Contractor submits the required 
schedule. 

(b) The Contractor shall enter the actual progress on the chart as directed by the Contracting 
Officer, and upon doing so shall immediately deliver three copies of the annotated schedule to the 
Contracting Officer. If, in the opinion of the Contracting Officer, the Contractor falls behind the 
approved schedule, the Contractor shall take steps necessary to improve its progress, including 
those that may be required by the Contracting Officer, without additional cost to the Government. 
In this circumstance, the Contracting Officer may require the Contractor to increase the number of 
shifts, overtime operations, days of work, and/or the amount of constfuction plant, and to submit 
for approval any supplementary schedule or schedules in chart form as the Contracting Officer 
deems necessary to demonstrate how the approved rate of progress will be regained. 

(c) Failure of the Contractor to comply with the requirements of the Contracting Officer under this 
clause shall be grounds for a determination by the Contracting Officer that the Contractor is not 
prosecuting the work with sufficient diligence to ensure completion within the time specified in the 
contract. Upon making this determination, the Contracting Officer may terminate the Contractor's 
right to proceed with the work, or any separable part of it, in accordance with the default terms of 
this contract. 

(End of clause) 

52.236-16 QUANTITY SURVEYS (APR 1984) 

(a) Quantity surveys shall be conducted, and the data derived from these surveys shall be used in 
computing the quantities of work performed and the actual construction completed and in place. 

(b) The Government shall conduct the original and final surveys and make the computations 
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based on them. The Contractor shall conduct the surveys for any periods for which progress 
payments are requested and shall make the computations based on these surveys. All surveys 
conducted by the Contractor shall be conducted under the direction of a representative of the 
Contracting Officer, unless the Contracting Officer waives this requirement in a specific instance. 

(c) Promptly upon completing a survey, the Contractor shall furnish the originals of all field notes 
and all other records relating to the survey or to the layout of the work to the Contracting Officer, 
who shall use them as necessary to determine the amount of progress payments. The 
Contractor shall retain copies of all such material furnished to the Contracting Officer 

(End of clause) 

52.236-17 LAYOUT OF WORK (APR 1984) 

The Contractor shall lay out its work from Government established base lines and bench marks 
indicated on the drawings, and shall be responsible for all measurements in connection with the 
layout. The Contractor shall furnish, at its own expense, all stakes, templates, platforms, 
equipment, tools, materials, and labor required to lay out any part of the work. The Contractor 
shall be responsible for executing the work to the lines and grades that may be established or 
indicated by the Contracting Officer. The Contractor shall also be responsible for maintaining and 
preserving all stakes and other marks established by the Contracting Officer until authorized to 
remove them. If such marks are destroyed by the Contractor or through its negligence before 
their removal is authorized, the Contracting Officer may replace them and deduct the expense of 
the replacement from any amounts due or to become due to the Contractor 

(End of clause) 

52.236-21 SPECIFICATIONS AND DRAWINGS FOR CONSTRUCTION (FEB 1997) 

(a) The Contractor shall keep on the work site a copy of the drawings and specifications and shall 
at all times give the Contracting Officer access thereto. Anything mentioned in the specifications 
and not shown on the drawings, or shown on the drawings and not mentioned in the 
specifications, shall be of like effect as if shown or mentioned in both. In case of difference 
between drawings and specifications, the specifications shall govern. In case of discrepancy in 
the figures, in the drawings, or in the specifications, the matter shall be promptly submitted to the 
Contracting Officer, who shall promptly make a determination in writing. Any adjustment by the 
Contractor without such a determination shall be at its own risk and expense. The Contracting 
Officer shall furnish from time to time such detailed drawings and other information as considered 
necessary, unless otherwise provided. 

(b) Wherever in the specifications or upon the drawings the words "directed", "required", 
"ordered", "designated", "prescribed", or words of like import are used, it shall be understood that 
the "direction", "requirement", "order", "designation", or "prescription", of the Contracting Officer is 
intended and similarly the words "approved", "acceptable", "satisfactory", or words of like import 
shall mean "approved by," or "acceptable to", or "satisfactory to" the Contracting Officer, unless 
otherwise expressly stated. 

(c) Where "as shown," as indicated", "as detailed", or words of similar import are used, it shall be 
understood that the reference is rriade to the drawings accompanying this contract unless stated 
otherwise. The word "provided" as used herein shall be understood to mean "provide complete in 
place," that is "furnished and installed". 

(d) Shop drawings means drawings, submitted to the Government by the Contractor, 
subcontractor, or any lower tier subcontractor pursuant to a construction contract, showing in 
detail (1) the proposed fabrication and assembly of structural elements, and (2) the installation 
(i.e., fit, and attachment details) of materials or equipment. It includes drawings, diagrams, 
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layouts, schematics, descriptive literature, illustrations, schedules, performance and test data, 
and similar materials furnished by the contractor to explain in detail specific portions of the work 
required by the contract. The Government may duplicate, use, and disclose in any manner and 
for any purpose shop drawings deli.vered under this contract. 

(e) If this contract requires shop drawings, the Contractor shall coordinate all such drawings, and 
review them for accuracy, completeness, and compliance with contract requirements and shall 
indicate its approval thereon as evidence of such coordination and review. Shop drawings 
submitted to the Contracting Officer without evidence of the Contractor's approval may be 
returned for resubmission. The Con'tracting Officer will indicate an approval or disapproval of the 
shop drawings and if not approved as submitted shall indicate the Government's reasons 
therefor. Any work done before such approval shall be at the Contractor's risk. Approval by the 
Contracting Officer shall not relieve the Contractor from responsibility for any errors or omissions 
in such drawings, nor from responsibility for complying with the requirements of this contract, 
except with respect to variations described and approved in accordance with (f) below. 

(f) If shop drawings show variations from the contract requirements, the Contractor shall describe 
such variations in writing, separate from the drawings, at the time of submission. If the 
Contracting Officer approves any such variation, the Contracting Officer shall issue an 
appropriate contract modification, except that, if the variation is minor or does not involve a 
change in price or in time of performance, a modification need not be issued. 

(g) The Contractor shall submit to the Contracting Officer for approval four copies (unless 
otherwise indicated) of all shop drawings as called for under the various headings of these 
specifications. Three sets (unless otherwise indicated) of all shop drawings, will be retained by 
the Contracting Officer and one set will be returned to the Contractor 

(End of clause) 

52.236-26 PRECONSTRUCTION CONFERENCE (FEB 1995) 

If the Contracting Officer decides to conduct a preconstruction conference, the successful offerer 
will be notified and will be required to attend. The Contracting Officer's notification will include 
specific details regarding the date, time, and location of the conference, any need for attendance 
by subcontractors, and information regarding the items to be discussed. 

(End of clause) 

52.242-13 BANKRUPTCY (JUL 1995) 

In the event the Contractor enters into proceedings relating to bankruptcy, whether voluntary or 
involuntary, the Contractor agrees to furnish, by certified mail or electronic commerce method 
authorized by the contract, written notification of the bankruptcy to the Contracting Officer 
responsible for administering the contract. This notification shall be furnished within five days of 
the initiation of the proceedings relating to bankruptcy filing. This notification shall include the 
date on which the bankruptcy petition was filed, the identity of the court in which the bankruptcy 
petition was filed, and a listing of Government contract numbers and contracting offices for all 
Government contracts against which final payment has not been made. This obligation remains 
in effect until final payment under this contract. 

(End of clause) 

52.242-14 SUSPENSION OF WORK (APR 1984) 

(a) The Contracting Officer may order the Contractor, in writing, to suspend, delay, or interrupt all 
or any part of the work of this contract for the period of time that the Contracting Officer 
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determines appropriate for the convenience of the Government. 

(b) If the performance of all or any part of the work is, for an unreasonable period of time, 
suspended, delayed, or interrupted (1) by an act of the Contracting Officer in the administration of 
this contract, or (2) by the Contracting Officer's failure to act within the time specified in this 
contract (or within a reasonable time if not specified), an adjustment shall be made for any 
increase in the cost of performance of this contract (excluding profit) necessarily caused by the 
unreasonable suspension, delay, or interruption, and the contract modified in writing accordingly. 
However, no adjustment shall be made under this clause for any suspension, delay, or 
interruption to the extent that performance would have been so suspended, delayed, or 
interrupted by any other cause, including the fault or negligence of the Contractor, or for which an 
equitable adjustment is provided for or excluded under any other term or condition of this 
contract. (c) A claim under this clause shall not be allowed (1) for any costs incurred more than 
20 days before the Contractor shall have notified the Contracting Officer in writing of the act or 
failure to act involved (but this requirement shall not apply as to a claim resulting from a 
suspension order), and (2) unless the claim, in an amount stated, is asserted in writing as soon 
as practicable after the termination of the suspension, delay, or interruption, but not later than the 
date of final payment under the contract. 

(End of clause) 

52.243-4 CHANGES (AUG 1987) 

(a) The Contracting Officer may, at any time, without notice to the sureties, if any, by written order 
designated or indicated to be a change order, make changes in the work within the general scope 
of the contract, including changes-

(1) In the specifications (including drawings and designs); 

(2) In the method or manner of performance of the work; 

(3) In the Government-furnished facilities, equipment, materials, services, or site; or 

(4) Directing acceleration in the performance of the work. 

(b) Any other written or oral order (which, as used in this paragraph (b), includes direction, 
instruction, interpretation, or determination) from the Contracting Officer that causes a change 
shall be treated as a change order under this clause; provided, that the Contractor gives the 
Contracting Officer written notice stating 

(1) the date, circumstances, and source of the order and 

(2) that the Contractor regards the order as a change order. 

(c) Except as provided in this clause, no order, statement, or conduct of the Contracting Officer 
shall be treated as a change under this clause or entitle the Contractor to an equitable 
adjustment. 

(d) If any change under this clause causes an increase or decrease in the Contractor's cost of, or 
the time required for, the performance of any part of the work under this contract, whether or not 
changed by any such order, the Contracting Officer shall make an equitable adjustment and 
modify the contract in writing. However, except for an adjustment based on defective 
specifications, no adjustment for any change under paragraph (b) of this clause shall be made for 
any costs incurred more than 20 days before the Contractor gives written notice as required. In 
the case of defective specifications for which the Government is responsible, the equitable 
adjustment shall include any increased cost reasonably incurred by the Contractor in attempting 
to comply with the defective specifications. 
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(e) The Contractor must assert its right to an adjustment under this clause within 30 days after 

(1) receipt of a written change order under paragraph (a) of this clause or (2) the furnishing of a 
written notice under paragraph (b) of this clause, by submitting to the Contracting Officer a written 
statement describing the general nature and amount of the proposal, unless this period is 
extended by the Government. The statement of proposal for adjustment may be included in the 
notice under paragraph (b) above. 

(f) No proposal by the Contractor for an equitable adjustment shall be allowed if asserted after 
final payment under this contract. 

(End of clause) 

52.244-2 SUBCONTRACTS (AUG 1998) 

(a) Definitions. As used in this clause-

Approved purchasing system means a Contractor's purchasing system that has been reviewed 
and approved in accordance with Part 44 of the Federal Acquisition Regulation (FAR). 

Consent to subcontract means the Contracting Officer's written consent for the Contractor to 
enter into a particular subcontract. 

Subcontract means any contract, as defined in FAR Subpart 2.1, entered into by a subcontractor 
to furnish supplies or services for performance of the prime contract or a subcontract. It includes, 
but is not limited to, purchase orders, and changes and modifications to purchase orders. 

(b) This clause does not apply to subcontracts for special test equipment when the contract 
contains the clause at FAR 52.245-18, Special Test Equipment. 

(c) When this clause is included in a fixed-price type contract, consent to subcontract is required 
only on unpriced contract actions (including unpriced modifications or unpriced delivery orders), 
and only if required in accordance with paragraph (d) or (e) of this clause. 

(d) If the Contractor does not have an approved purchasing system, consent to subcontract is 
required for any subcontract that-

(1) Is of the cost-reimbursement, time-and-materials, or labor-hour type; or 

(2) Is fixed-price and exceeds--

(i) For a contract awarded by the Department of Defense, the Coast Guard, or the National 
Aeronautics and Space Administration, the greater of the simplified acquisition threshold or 5 
percent of the total estimated cost of the contract; or 

(ii) For a contract awarded by a civilian agency other than the Coast Guard and the National 
Aeronautics and Space Administration, either the simplified acquisition threshold or 5 percent of 
the total estimated cost of the contract. 

(e) If the Contractor has an approved purchasing system, the Contractor nevertheless shall obtain 
the Contracting Officer's written consent before placing the following subcontracts: 

None 
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(f)(1) The Contractor shall notify the Contracting Officer reasonably in advance of placing any 
subcontract or modification thereof for which consent is required under paragraph (c), (d), or (e) 
of this clause, including the following information: 

(i) A description of the supplies or services to be subcontracted. 

(ii) Identification of the type of subcontract to be used. 

(iii) Identification of the proposed subcontractor. 

(iv) The proposed subcontract price. 

(v) The subcontractor's current, complete, and accurate cost or pricing data and Certificate of 
Current Cost or Pricing Data, if required by other contract provisions. 

(vi) The subcontractor's Disclosure Statement or Certificate relating to Cost Accounting 
Standards when such data are required by other provisions of this contract. 

(vii) A negotiation memorandum reflecting--

(A) The principal elements of the subcontract price negotiations; 

(B) The most significant considerations controlling establishment of initial or revised prices; 

(C) The reason cost or pricing data were or were not required; 

(D) The extent, if any, to which the Contractor did not rely on the subcontractor's cost or pricing 
data in determining the price objective and in negotiating the final price; 

(E) The extent to which it was recognized in the negotiation that the subcontractor's cost or 
pricing data were not accurate, complete, or current; the action taken by the Contractor and the 
subcontractor; and the effect of any such defective data on the total price negotiated; 

(F) The reasons for any significant difference between the Contractor's price objective and the 
price negotiated; and 

(G) A complete explanation of the incentive fee or profit plan when incentives are used. The 
explanation shall identify each critical performance element, management decisions used to 
quantify each incentive element, reasons for the incentives, and a summary of all trade-off 
possibilities considered. 

(2) The Contractor is not required to notify the Contracting Officer in advance of entering into any 
subcontract for which consent is not required under paragraph (c), (d), or (e) of this clause. 

(g) Unless the consent or approval specifically provides otherwise, neither consent by the 
Contracting Officer to any 
subcontract nor approval of the Contractor's purchasing system shall constitute a determination--

(1) Of the acceptability of any subcontract terms or conditions; 

(2) Of the allowability of any cost under this contract; or 

(3) To relieve the Contractor of any responsibility for performing this contract. 
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(h) No subcontract or modification thereof placed under this contract shall provide for payment on 
a cost-plus-a-percentage-of-cost basis, and any fee payable under cost-reimbursement type 
subcontracts shall not exceed the fee limitations in FAR 15.404-4(c)(4)(i). 

(i) The Contractor shall give the Contracting Officer immediate written notice of any action or suit 
filed and prompt notice of any claim made against the Contractor by any subcontractor or vendor 
that, in the opinion of the Contractor, may result in litigation related in any way to this contract, 
with respect to which the Contractor may be entitled to reimbursement from the Government. 

(j) The Government reserves the right to review the Contractor's purchasing system as set forth in 
FAR Subpart 44.3. 

(k) Paragraphs (d) and (f) of this clause do not apply to the following subcontracts, which were 
evaluated during negotiations: 

None 
(End of clause) 

52.244-5 COMPETITION IN SUBCONTRACTING (DEC 1996) 

(a) The Contractor shall select subcontractors (including suppliers) on a competitive basis to the 
maximum practical extent consistent with the objectives and requirements of the contract. 

(b) If the Contractor is an approved mentor under the Department of Defense Pilot Mentor­
Protege Program (Pub. L. 101-510, section 831 as amended), the Contractor may award 
subcontracts under this contract on a noncompetitive basis to its proteges. 

(End of clause) 

52.244-6 SUBCONTRACTS FOR COMMERCIAL ITEMS (APR 2003) 

(a) Definitions. 

"Commercial item", has the meaning contained in the clause at 52.202-1, Definitions. 

"Subcontract", includes a transfer of commercial items between divisions, subsidiaries, or 
affiliates of the Contractor or subcontractor at any tier 

(b) To the maximum extent practicable, the Contractor shall incorporate, and require its 
subcontractors at all tiers to incorporate, commercial items or nondevelopmental items as 
components of items to be supplied under this contract. 

(c) (1) The Contractor shall insert the following clauses in subcontracts for commercial items: 

(i) 52.219-8, Utilization of Small Business Concerns (OCT 2000) (15 U.S.C. 637(d)(2) and (3)), in 
all subcontracts that offer further subcontracting opportunities. If the subcontract (except 
subcontracts to small business concerns) exceeds $500,000 ($1 ,000,000 for construction of any 
public facility), the subcontractor must include 52.219-8 in lower tier subcontracts that offer 
subcontracting opportunities. 

(ii) 52.222-26, Equal Opportunity (Apr 2002) (E.O. 11246). 

(iii) 52.222-35, Equal Opportunity for Special Disabled Veterans, Veterans of the Vietnam Era and 
Other Eligible Veterans (DEC 2001) (38 U.S.C. 4212(a)). 

(iv) 52.222-36, Affirmative Action for Workers with Disabilities (JUN 1998) (29 U.S.C. 793). 
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(v) 52.247-64, Preference for Privately Owned U.S.-Flag Commercial Vessels (APR 2003) (46 
U.S.C. Appx 1241and10 U.S.C. 2631) (flow down required in accordance with paragraph (d) of 
FAR clause 52.247-64). 

(2) While not required, the Contractor may flow down to subcontracts for commercial items a 
minimal number of additional clauses necessary to satisfy its contractual obligations. 

(d) The Contractor shall include the terms of this clause , including this paragraph (d), in 
subcontracts awarded under this contract. 

(End of clause) 

52.246-12 INSPECTION OF CONSTRUCTION (AUG 1996) 

(a) Definition. "Work" includes, but is not limited to, materials, workmanship, and manufacture and 
fabrication of components. 

(b) The Contractor shall maintain an adequate inspection system and perform such inspections 
as will ensure that the work performed under the contract conforms to contract requirements. The 
Contractor shall maintain complete inspection records and make them available to the 
Government. All work shall be conducted under the general direction of the Contracting Officer 
and is subject to Government inspection and test at all places and at all reasonable times before 
acceptance to ensure strict compliance with the terms of the contract. 

(c) Government inspections and tests are for the sole benefit of the Government and do not--

(1) Relieve the Contractor of responsibility for providing adequate quality control measures; 

(2) Relieve the Contractor of responsibility for damage to or loss of the material before 
acceptance; 

(3) Constitute or imply acceptance; or 

(4) Affect the continuing rights of the Government after acceptance of the completed work under 
paragraph (i) of this section. 

(d) The presence or absence of a Government inspector does not relieve the Contractor from any 
contract requirement, nor is the inspector authorized to change any term or condition of the 
specification without the Contracting Officer's written authorization. 

(e) The Contractor shall promptly furnish, at no increase in contract price, all facilities, labor, and 
material reasonably needed for performing such safe and convenient inspections and tests as 
may be required by the Contracting Officer The Government may charge to the Contractor any 
additional cost of inspection or test when work is not ready at the time specified by the Contractor 
for inspection or test, or when prior rejection makes reinspection or retest necessary. The 
Government shall perform all inspections and tests in a manner that will not unnecessarily delay 
the work. Special, full size, and performance tests shall be performed as described in the 
contract. 

(f) The Contractor shall, without charge, replace or correct work found by the Government not to 
conform to contract requirements, unless in the public interest the Government consents to 
accept the work with an appropriate adjustment in contract price. The Contractor shall promptly 
segregate and remove rejected material from the premises. 

(g) If the Contractor does not promptly replace or correct rejected work, the Government may (1) 
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( by contract or otherwise, replace or correct the work and charge the cost to the Contractor or (2) 
terminate for default the Contractor's right to proceed. 

(h) If, before acceptance of the entire work, the Government decides to examine already 
completed work by removing it or tearing it out, the Contractor, on request, shall promptly furnish 
all necessary facilities, labor, and material. If the work is found to be defective or nonconforming 
in any material respect due to the fault of the Contractor or its subcontractors, the Contractor shall 
defray the expenses of the examination and of satisfactory reconstruction. However, if the work is 
found to meet contract requirements, the Contracting Officer shall make an equitable adjustment 
for the additional services involved in the examination and reconstruction, including, if completion 
of the work was thereby delayed, an extension of time. 

(i) Unless otherwise specified in the contract, the Government shall accept, as promptly as 
practicable after completion and inspection, all work required by the contract or that portion of the 
work the Contracting Officer determines can be accepted separately. Acceptance shall be final 
and conclusive except for latent defects, fraud, gross mistakes amounting to fraud, or the 
Government's rights under any warranty or guarantee. 

(End of clause) 

52.246-21 WARRANTY OF CONSTRUCTION (MAR 1994) 

(a) In addition to any other warranties in this contract, the Contractor warrants, except as 
provided in paragraph (i) of this clause, that work performed under this contract conforms to the 
contract requirements and is free of any defect in equipment, material, or design furnished, or 
workmanship performed by the Contractor or any subcontractor or supplier at any tier. 

(b) This warranty shall continue for a period of 1 year from the date of final acceptance of the 
work. If the Government takes possession of any part of the work before final acceptance, this 
warranty shall continue for a period of 1 year from the date the Government takes possession. 

(c) The Contractor shall remedy at the Contractor's expense any failure to conform, or any defect. 
In addition, the Contractor shall remedy at the Contractor's expense any damage to Government­
owned or controlled real or personal property, when that damage is the result of--

(1) The Contractor's failure to conform to contract requirements; or 

(2) Any defect of equipment, material, workmanship, or design furnished. 

(d) The Contractor shall restore any work damaged in fulfilling the terms and conditions of this 
clause. The Contractor's warranty with respect to work repaired or replaced will run for 1 year 
from the date of repair or replacement. 

(e) The Contracting Officer shall notify the Contractor, in writing, within a reasonable time after 
the discovery of any failure, defect, or damage. 

(f) If the Contractor fails to remedy any failure, defect, or damage within a reasonable time after 
receipt of notice, the Government shall have the right to replace, repair, or otherwise remedy the 
failure, defect, or damage at the Contractor's expense. 
(g) With respect to all warranties, express or implied, from subcontractors, manufacturers, or 
suppliers for work performed and materials furnished under this contract, the Contractor shall--

(1) Obtain all warranties that would be given in normal commercial practice; 

(2) Require all warranties to be executed, in writing, for the benefit of the Government, if directed 
by the Contracting Officer; and 
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(3) Enforce all warranties for the benefit of the Government, if directed by the Contracting Officer. 

(h) In the event the Contractor's warranty under paragraph (b) of this clause has expired, the 
Government may bring suit at its expense to enforce a subcontractor's, manufacturer's, or 
supplier's warranty. 

(i) Unless a defect is caused by the negligence of the Contractor or subcontractor or supplier at 
any tier, the Contractor shall not be liable for the repair of any defects of material or design 
furnished by the Government nor for the repair of any damage that results from any defect in 
Government-furnished material or design. 

0) This warranty shall not limit the Government's rights under the Inspection and Acceptance 
clause of this contract with respect to latent defects, gross mistakes, or fraud. 

(End of clause) 

52.248-3 VALUE ENGINEERING-CONSTRUCTION (FEB 2000) 

(a) General. The Contractor is encouraged to develop, prepare, and submit value engineering 
change proposals (VECP's) voluntarily. The Contractor shall share in any instant contract 
savings realized from accepted VECP's, in accordance with paragraph (f) below. 

(b) Definitions. "Collateral costs," as used in this clause, means agency costs of operation, 
maintenance, logistic support, or Government-furnished property. 

"Collateral savings," as used in this clause, means those measurable net reductions resulting 
from a VECP in the agency's overall projected collateral costs, exclusive of acquisition savings, 
whether or not the acquisition cost changes. 

"Contractor's development and implementation costs," as used in this clause, means those costs 
the Contractor incurs on a VECP specifically in developing, testing, preparing, and submitting the 
VECP, as well as those costs the Contractor incurs to make the contractual changes required by 
Government acceptance of a VECP. 

"Government costs," as used in this clause, means those agency costs that result directly from 
developing and implementing the VECP, such as any net increases in the cost of testing, 
operations, maintenance, and logistic support. The term does not include the normal 
administrative costs of processing the VECP. 

"Instant contract savings," as used in this clause, means the estimated reduction in Contractor 
cost of performance resulting from acceptance of the VECP, minus allowable Contractor's 
development and implementation costs, including subcontractors' development and 
implementation costs (see paragraph (h) below). 

"Value engineering change proposal (VECP)" means a proposal that--

(1) Requires a change to this, the instant contract, to implement; and 

(2) Results in reducing the contract price or estimated cost without impairing essential functions 
or characteristics; provided, that it does not involve a change--

(i) In deliverable end item quantities only; or 

(ii) To the contract type only. 
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(c) VECP preparation. As a minimum, the Contractor shall include in each VECP the information 
described in subparagraphs (1) through (7) below. If the proposed change is affected by 
contractually required configuration management or similar procedures, the instructions in those 
procedures relating to format, identification, and priority assignment shall govern VECP 
preparation . The VECP shall include the following: 

(1) A description of the difference between the existing contract requirement and that proposed, 
the comparative advantages and disadvantages of each, a justification when an item's function or 
characteristics are being altered, and the effect of the change on the end item's performance. 

(2) A list and analysis of the contract requirements that must be changed if the VECP is accepted, 
including any suggested specification revisions. 

(3) A separate, detailed cost estimate for 

(i) the affected portions of the existing contract requirement and 

(ii) the VECP. The cost reduction associated with the VECP shall take into account the 
Contractor's allowable development and implementation costs, including any amount attributable 
to subcontracts under paragraph (h) below. 

(4) A description and estimate of costs the Government may incur in implementing the VECP, 
such as test and evaluation and operating and support costs. 

(5) A prediction of any effects the proposed change would have on collateral costs to the agency. 

(6) A statement of the time by which a contract modification accepting the VECP must be issued 
in order to achieve the maximum cost reduction, noting any effect on the contract completion time 
or delivery schedule. 

(7) Identification of any previous submissions of the VECP, including the dates submitted, the 
agencies and contract numbers involved, and previous Government actions, if known. 

(d) Submission. The Contractor shall submit VECP's to the Resident Engineer at the worksite, 
with a copy to the Contracting Officer. 

(e) Government action. 

(1) The Contracting Officer will notify the Contractor of the status of the VECP within 45 calendar 
days after the contracting office receives it. If additional time is required, the Contracting Officer 
will notify the Contractor within the 45-day period and provide the reason for the delay and the 
expected date of the decision. The Government will process VECP's expeditiously; however, it 
shall not be liable for any delay in acting upon a VECP. 

If the VECP is not accepted, the Contracting Officer will notify the Contractor in writing, explaining 
the reasons for rejection. The Contractor may withdraw any VECP, in whole or in part, at any 
time before it is accepted by the Government. The Contracting Officer may require that the 
Contractor provide written notification before undertaking significant expenditures for VECP effort. 

Any VECP may be accepted, in whole or in part, by the Contracting Officer's award of a 
modification to this contract citing this clause. The Contracting Officer may accept the VECP, 
even though an agreement on price reduction has not been reached, by issuing the Contractor a 
notice to proceed with the change. Until a notice to proceed is issued or a contract modification 
applies a VECP to this contract, the Contractor shall perform in accordance with the existing 
contract. The decision to accept or reject all or part of any VECP is a unilateral decision made 
solely at the discretion of the Contracting Officer 
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(f) Sharing. 

(1) Rates. The Government's share of savings is determined by subtracting Government costs 
from instant contract savings and multiplying the result by 

(i) 45 percent for fixed-price contracts or 

(ii) 75 percent for cost-reimbursement contracts. 

(2) Payment. Payment of any share due the Contractor for use of a VECP on this contract shall 
be authorized by a modification to this contract to--

(i) Accept the VECP; 

(ii) Reduce the contract price or estimated cost by the amount of instant contract savings; and 

(iii) Provide the Contractor's share of savings by adding the amount calculated to the contract 
price or fee. 

(g) Collateral savings. If a VECP is accepted, the Contracting Officer will increase the instant 
contract amount by 20 percent of any projected collateral savings determined to be realized in a 
typical year of use after subtracting any Government costs not previously offset. However, the 
Contractor's share of collateral savings will not exceed the contract's firm-fixed-price or estimated 
cost, at the time the VECP is accepted, or $100,000, whichever is greater. The Contracting 
Officer is the sole determiner of the amount of collateral savings. 

(h) Subcontracts. The Contractor shall include an appropriate value engineering clause in any 
subcontract of $50,000 or more and may include one in subcontracts of lesser value. In 
computing any adjustment in this contract's price under paragraph (f) above, the Contractor's 
allowable development and implementation costs shall include any subcontractor's allowable 
development and implementation costs clearly resulting from a VECP accepted by the 
Government under this contract, but shall exclude any value engineering incentive payments to a 
subcontractor. The Contractor may choose any arrangement for subcontractor value engineering 
incentive payments; provided, that these payments shall not reduce the Government's share of 
the savings resulting from the VECP. 

(i) Data. The Contractor may restrict the Government's right to use any part of a VECP or the 
supporting data by marking the following legend on the affected parts: 

"These data, furnished under the Value Engineering-- Construction clause of contract . . 
. , shall not be disclosed outside the Government or duplicated, used, or disclosed, in whole or in 
part, for any purpose other than to evaluate a value engineering change proposal submitted 
under the clause. This restriction does not limit the Government's right to use information 
contained in these data if it has been obtained or is otherwise available from the Contractor or 
from another source without limitations." If a VECP is accepted, the Contractor hereby grants the 
Government unlimited rights in the VECP and supporting data, except that, with respect to data 
qualifying and submitted as limited rights technical data, the Government shall have the rights 
specified in the contract modification implementing the VECP and shall appropriately mark the 
data. (The terms "unlimited rights" and "limited rights" are defined in Part 27 of the Federal 
Acquisition Regulation.) 

(End of clause) 
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( 52.249-2 TERMINATION FOR CONVENIENCE OF THE GOVERNMENT (FIXED-PRICE) 
(SEP 1996)-ALTERNATE I (SEP 1996) 

(a) The Government may terminate performance of work under this contract in whole or, from 
time to time , in part if the Contracting Officer determines that a termination is in the Government's 
interest. The Contracting Officer shall terminate by delivering to the Contractor a Notice of 
Termination specifying the extent of termination and the effective date. 

(b) After receipt of a Notice of Termination , and except as directed by the Contracting Officer, the 
Contractor shall immediately proceed with the following obligations, regardless of any delay in 
determining or adjusting any amounts due under this clause: 

(1) Stop work as specified in the notice. 

(2) Place no further subcontracts or orders (referred to as subcontracts in this clause) for 
materials, services, or facilities, except as necessary to complete the continued portion of the 
contract. 

(3) Terminate all subcontracts to the extent they relate to the work terminated . 

(4) Assign to the Government, as directed by the Contracting Officer, all right, title, and interest of 
the Contractor under the subcontracts terminated, in which case the Government shall have the 
right to settle or to pay iiny termination settlement proposal arising out of those terminations. 

(5) With approval or ratification to the extent required by the Contracting Officer, settle all 
outstanding liabilities and termination settlement proposals arising from the termination of 
subcontracts; the approval or ratification will be final for purposes of this clause. 

(6) As directed by the Contracting Officer, transfer title and deliver to the Government (i) the 
fabricated or unfabricated parts, work in process, completed work, supplies, and other material 
produced or acquired for the work terminated, and (ii) the completed or partially completed plans, 
drawings, information, and other property that, if the contract had been completed , would be 
required to be furnished to the Government. 

(7) Complete performance of the work not terminated. 

(8) Take any action that may be necessary, or that the Contracting Officer may direct, for the 
protection and preservation of the property related to this contract that is in the possession of the 
Contractor and in which the Government has or may acquire an interest. 

(9) Use its best efforts to sell, as directed or authorized by the Contracting Officer, any property of 
the types referred to in subparagraph (b)(6) of this clause; provided, however, that the Contractor 
(i) is not required to extend credit to any purchaser and (ii) may acquire the property under the 
conditions prescribed by, and at prices approved by, the Contracting Officer. The proceeds of any 
transfer or disposition will be applied to reduce any payments to be made by the Government 
under this contract, credited to the price or cost of the work, or paid in any other manner directed 
by the Contracting Officer. 

(c) The Contractor shall submit complete termination inventory schedules no later than 120 days 
from the effective date of termination, unless extended in writing by the Contracting Officer upon 
written request of the Contractor within this 120-day period. 

(d) After expiration of the plant clearance period as defined in Subpart 45.6 of the Federal 
Acquisition Regulation, the Contractor may submit to the Contracting Officer a list, certified as to 
quantity and quality, of termination inventory not previously disposed of, excluding items 
authorized for disposition by the Contracting Officer. The Contractor may request the Government 
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