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A Problematical Law: The Armed
Occupation Act of 1842 and Its Impact
on Southeast Florida

by Joe Knetsch and Paul S. George

How do you defend a vast frontier wilderness against an enemy that
had only recently engaged the United States government in the cost-
liest of all Indian Wars? How do you exploit and develop enormous
new lands and resources quickly and inexpensively? How do you
pressure recalcitrant Seminoles into moving west without provoking
another long, costly war? For many, the answer to these questions lay
with the Armed Occupation Act of 1842.

A native of Michigan, Joe Knetsch moved to South Florida in 1969, living
for four years in Fort Myers, and 12 in Broward before moving to Tal-
lahassee. As historian with the Bureau of Survey and Mapping, Division
of State Lands, Florida Department of Natural Resources, Knetsch has
conducted extensive research in the history of state-owned lands. He
holds a doctorate in history from Florida State University and a master’s
Jfrom Florida Atlantic University. He is a frequent contributor to South
Florida History Magazine as well as Broward Legacy, Florida Historical
Quarterly, the Sunland Tribune and the Gulf Coast History and Humani-
ties Review.

Paul George has been a teacher, author and student of his hometown’s
history for two decades. He obtained his doctorate in history from Florida
State University and is currently assistant professor in Social Sciences at
the Wolfson Campus of Miami-Dade Community College. He also serves
as historian to the Historical Association of Southern Florida. George is
past president of the Florida Historical Society and past director of the
Broward Historic Board. One of Miami’s most popular historians, hun-
dreds know Dr. George from his historic neighborhood walking tours and
boat tours conducted throughout the year. He lives in Miami with his
wife, Laura, and son, Paul Jr.
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As envisioned by the Act’s creator, Senator Thomas Hart Benton
of Missouri, a force of daring settlers capable of bearing arms would
be attracted to the Florida frontier in return for an offer of free land.
The conditions for settlement appeared simple and generous: Each
settler would receive a quarter section of land (160 acres) provided
he lived on it for five consecutive years and built upon it a “fit
habitation.” Homesteaders were required to be single men 18 years of
age or the head of a family and they were responsible for clearing and
enclosing five acres of previously undeveloped land. The actual settle-
ment had to take place within one year of the passage of the Act.

Most of the land earmarked for settlement by the law lay south
of modern-day Gainesville. This acreage was not surveyed. Once the
official government survey was completed, settlers had one year to
appear before a tribunal and prove that they had complied with the
law.!

The land tribunal consisted of the register and receiver of the
land office, who was located in St. Augustine, a great distance away
for settlers in southeast Florida (defined here as the area from the
Indian River settlement south to the northern Keys), who sought to
take advantage of the terms of the Act. The law also held that a land
recipient could not settle in Indian territory, on lands previously granted
to others, within two miles of an active military post, or on lands
reserved for military purposes. School lands, which comprised the
16th section of each township, were also excluded from settlement
under the Act. Recognizing the realities of frontier life, the Act al-
lowed the heirs of a settler who died prior to the end of the five-year
period to inherit his patent to the land.? Although the language of the
law appeared to have been clear, complications arose, affecting many
of its recipients in southeast Florida.

One hundred and forty-four permits were granted in the area of
southeast Florida, of which 66 were annulled for failure to comply
with the specifications of the law. From the Indian River settlements
south through the northern Keys, therefore, 78 patents (deeds) were
verified. Within the confines of the current boundary of Dade County,
29 people received patents and 12 more had their permits annulled.
Assuming that the average family size for each recipient was five (not
counting slaves), 390 people settled the area under the terms of the
Armed Occupation Act.

Almost all of the settlers were farmers or traders attempting to
raise a variety of crops, including sugar, tobacco, coconuts, plan-
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tains, bananas, pumpkins and citrus trees.> Some of the more enter-
prising settlers dug ditches and built mills for the production of ar-
rowroot starch (called variously coontie, or comptie).

Following passage of the Armed Occupation Act, U.S. Deputy
Surveyors instituted surveys of the area. Upon completion of a sur-
vey, the surveyor was responsible for informing the homesteader that
the survey had been completed and that he had one year to appear
before the register and receiver. The surveyor also informed a settler
that his tract of land must conform to a surveyed quarter section of
land. The instructions to Deputy Surveyor George McKay stated:

All Permits under the Armed Occupation law must conform
to the section lines. In all cases in which settlements have been
made under the provisions of that Act upon lands not surveyed
before, the issue of the Permits the settler can take continuous
or contiguous half quarter sections so as to include his improve-
ments and as much of the land desired by him not exceeding
One hundred and sixty acres. And the settlers must designate
to you in writing the 1/2 quarter sections for which he wishes

a Permit. . . . if he should fail to designate them as directed,
you will locate his Permit in connexion with his main improve-
ments.*

Once the surveys were completed and the report of the improvements
accepted, the patent would be issued to the settler and clear title to
the land was assured.

One of the first complications arose with the permits granted to
several settlers at Key Largo and Boca Chica in the northern Keys.
Since the Florida Keys had been reserved for military purposes by
presidential order, those settling this region were technically in vio-
lation of the law. This situation led to a protracted correspondence
between William Simmons, the St. Augustine Register of Lands,
Surveyor General Robert Butler, U.S. Land Commissioner Thomas
Blake and Secretary of War James Porter. Two years elapsed before
anxious settlers on the Keys learned the fate of their permits. As the
“Department (War) has exercised no control over them, and that they
are not now required for military purposes . . .,” the commissioner
considered the permits valid provided the settlers complied with the
law in all other respects.® By 1849, just one settler, William H.
Bethel, had lost his permit for non-compliance.”
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A more serious problem for Armed Occupation Act settlers was
the proviso that they appear in front of the tribunal and prove their
compliance with the Act within one year of the official survey. For
many settlers, life on the frontier was difficult enough without having
to incur the expense, time away from work, and risk of traveling
through sometimes hostile territory to provide evidence of their settle-
ment. Through the assistance of Florida Senator David Levy, the
General Land Office eased its requirements for personal appearances.
As Commissioner Blake stated: “There is nothing in the law and
instructions quoted incompatible with allowing settlers, to whose claims
there is no op-
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someone else, a distinct possibility because of earlier Spanish land
grants. On May 27, 1843, Commissioner Blake wrote to St. Augus-
tine, informing land officials that Walter D. Everston had been grant-
ed a permit to settle on the lands of a private grant. Blake instructed
the register to ascertain the facts surrounding the grant and make a
determination. If it was found that Everston’s land was within the
grant, his permit was a nullity; if not, and if he still was within the
purview of the act, he was to be granted another permit to settle on
public land.’ By January 1844, after Blake had filed his listings with
Congress, Everston’s name appeared, as a valid permit."
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The most
common rea-
son for the an-
nulment of a
permit was the
failure to actu-
ally live on
and cultivate
the land. Sev-
eral settlers
lost their land
in this manner.
This pattern
was true for
the entire pen-
insula as well
as southeast
Florida.

One of
the most vex-
ing problems
for settlers
stemmed from
the absence of
a public sur-
vey to define
land holdings
in southeast
Florida. Be-
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tween 1843, when most of the permits were issued, and 1845, when
George McKay conducted the first survey of the area, settlers had
“staked” their claim to the land they desired. Many made substantial
improvements to the land and expected to keep it. However, this
would not prove to be the case.

The basic problem here was not the survey itself, but he lan-
guage of the Act. As noted above, the Act entitled each settler to a
quarter section, or 160 acres. This tract was also a quarter section of
a larger unit, 640 acres, which appears and is measured in the form
of a square. Thus, if a settler’s property fell into an officially desig-
nated quarter
section, all was
well. If, how-
ever, a settler’s
crude measure-
ments fell into
two or more
sections, he
could expect
problems. On
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Here, frontier expediency met bureaucratic intransigence.

Two such settlers caught in this bureaucratic nightmare were
John L. Knapp and A. F. Woods, neighbors on the Little River, seven
miles north of the Miami River. On May 6, 1845, John Knapp wrote
to Deputy Surveyor George McKay, attempting to convince the offi-
cial to intervene on his behalf. Knapp noted that, according to the
survey, his land would no longer be bounded by Little River but by
nearly eight or nine chains across it."> This would deprive his neigh-
bor, Woods, of his house and all of his improvements. Here the
illogical nature of the law could ruin his friend. “We have about 20
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acres each of
hummock land
the residue is a
poor barren
soil not worth
two cents the
acre,” he
wrote. Again I
pray govern-
ment not to
deprive us of
that little boon
which she has
so graciously
tendered and
which we are
occupying.”?
Woods
also  wrote
McKay. His
letter of May
30, 1845, not
only contains a
plea for his
land, but it also
provides a re-
markable de-
scription of life
in southeastern
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Florida at that time. The letter began on a note of defiance and anger.
Woods declared that he would not alter the lines of his own settlement
or abide by McKay’s survey. If he were to agree to the government
survey he would lose almost everything. Should he move one way he
would lose his house, part of the mill, and other improvements. Should
he relocate in another direction he would lose most of the arable land.
A move in a different direction would put him onto his neighbor’s
improved claim. Clearly these moves to satisfy the exact letter of the
law, as interpreted by the General Land Office, would not do."

What was at stake here can been seen from the fact that, accord-
ing to Woods, he had erected a mill for processing arrowroot (coon-
tie), constructed a framed and boarded house, was cultivating to-
bacco, citrus crops, plantains, sugar cane, figs and cocoa nuts and
had dug a mill race six feet wide, between two and four feet deep, and
five hundred yards long. All of this, along with a vegetable garden,
would be lost if he agreed to the survey."

If the problem of bureaucratic resistance did not frustrate the
settlers, the harsh frontier environment sometimes did. This milieu
included the omnipresent fear of an Indian uprising. In July 1849, a
“mild Indian scare” took place when two men on the Indian River
were attacked; one settler lost his life. Two others lost their lives at
Payne’s Creek near Charlotte Harbor.'® The loss of human life was
tragic enough, but much else was lost, too. The entire frontier from
New Smyrna to Fort Dallas on the Miami River was virtually aban-
doned. The thriving settlements on the Indian River, from Fort Pierce
to the St. Lucie River, disappeared.'” The scattered settlers on the
New River fled for Key West.'® A generation would elapse before the
regions around the Indian and New Rivers would again host settle-
ments.

The War Department received information on the Indian scare
in a letter dated July 17, 1849, from Brevet Colonel C. F. Smith,
commanding the 2d Artillery at Fort Marion."” Included with the
letter to the Adjutant General, Brevet-Major R. Jones, was correspon-
dence, from General Joseph M. Hernandez, then mayor of St. Augus-
tine, and from Colonel John J. Marshall. Marshall’s note recounted
the Indian River killing while requesting aid. Smith’s reply to Marshall
is fairly typical of the expectations some held toward the settlers who
came to Florida under the Armed Occupation Act:

But I do not regard the burning of a few houses at Indian River,
as indicative of a determination on the part of the Indians for
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war, but rather as an act of retaliation for some injury fancied
or real—with which they will remain satisfied . . . If it becomes
necessary, I can furnish muskets and cartridge. I need scarcely
add that the best reliance of the inhabitants ought to be upon
their own efforts.”

Smith did not send immediate aid.

Two days later, on July 19, 1849, Florida’s U.S. Senator David
L. Yulee contacted Secretary of War George W. Crawford and re-
quested that Col. Smith be ordered to establish “a post at Indian
River, and one at New Smyrna, which would enable the population
to hold their ground, and guard against a similar distress to that
which now excites the community.” Yet, even with Yulee’s plea,
little was done and the settlers decided to leave for St. Augustine.
Most did not return to the Indian River and none, as far as is known,
took up arms during the Third Seminole War.*

By July 22, 1849, the alarm had spread to the Miami River. On
that day, William F. English, a “settler at the mouth of the Miami
River,” had contacted Lieutenant D. N. Conch (Couch), the army
commander at Key West, requesting protection against a possible
Indian attack. Lt. Couch was reluctant to send assistance, but after
receiving a second note from the Miamian reporting Indian camp fires
five miles from New River, the officer took 20 men with him and
proceeded to the Miami and New Rivers. »

On the same day, George W. Ferguson, another settler on the
Miami River, addressed a letter to Secretary Crawford. Ferguson also
requested the scattered settlements in the region. Ferguson wrote:

Upon the express reaching New River and Miami the settlers
at once united at their respective places and made such prepa-
ration for defense as circumstances permitted. I shall leave this
place [Key West] in the morning for Miami where I have re-
sided for the past five years and am now somewhat extensively
engaged in the manufacture of arrowroot by water power; but
the terror created by this report will, I fear, prevent all possi-
bility of pursuing our business without the presence of an
armed force sufficient to secure to us the safety which we must
otherwise preserve to ourselves to the sacrifice of our usual
employment. You will see the necessity of the case; I there-
fore appeal to you for such assistance and protection as our
exposed situation demands and the authority and discretion
of your department permits.?*
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Again, on July 22, Secretary of the Treasury W. M. Meredith,
forwarded a letter to Crawford from Stephen E. Mallory, collector of
customs at Key West, describing the state of affairs in southeast
Florida. According to Mallory, “The people along the coast have all
received the news, and have abandoned their fields and banded them-
selves together at Jupiter, New River, and Cape Florida, for defense
... In view of the condition of matters here, there being no transpor-
tation for the military stationed here, to reach Indian river, all plant-
ing operations in the settlements must be suspended until the dispo-
sition of the Indians can be ascertained.””

From Mallory and Couch’s letters, it appears that the army,
after the passage of the Armed Occupation Act, had made no provi-
sions to assist the settlers in southern Florida. Instead, it assumed that
the new inhabitants could and would defend themselves.

By July 31, 1849, Lt. Couch had completed his reconnaissance
of the situation along the Miami and New Rivers. His report is revealing:
Sir: I have the honor to report that I sailed from Key West with
20 men of my command on the 23rd instant for Cape Florida,
where I arrived the morning of the 25th. At the extremity of
the Cape were found all the settlers, from the Miami river, and
part of those from New river, with their families, Negroes, efc.,
etc. From these people I learned nothing tangible, yet suffi-
cient to convince me that their fears of an outbreak among the
Indians were far more imaginary than real ‘Indian signs’ be-
ing reported at New river, I took the ‘settlers’ on board, and
proceeded to that place. I here found three men who had been
‘stampeded’ like others, but since had scoured the country for
twenty miles up the coast and back to the Everglades. No ‘In-
dian signs’ were seen, and (I) deemed it useless to go farther;
leaving the settlers that were take up, and returned the same

day to the Miami.

After making some slight reconnaissances, and remain-
ing sufficient time to see the settlers reestablished at their
homes, assured as to their safety, I left, safely reaching my post
last evening.

The cause of undertaking this expedition was set forth in
a letter to your office, from me, dated July 22.

I am sir, very respectfully, your obedient servant,

D. N. Couch
Lieut. Art. Commanding at Key West.”
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This February 1849 Coast Survey map shows what is today downtown
Miami. The original Fort Dallas is in the foreground. (Historical Association
of Southern Florida, X-1089-1)

Couch’s letter indicated that the Army did not expect additional
Indian hostilities and that the settlers were too easily panicked by
rumor. Couch’s use of quotation marks around the word settlers
apparently underlined his suspicion that the inhabitants of the area
were only temporary and quite likely speculators. It may have also
reflected the general contempt that the regular army held for citizen
soldiers and organized militia.

On August 9, 1849, Brevet-Major R. S. Ripley, who was sent
to assist the Indian River settlement, wrote to Col. Smith that the
pioneers in the area were leaving their homes with no intent of return-
ing. He reported receiving intelligence information on the lack of
additional Indian activity south of his position. In his judgment, there
was nothing to justify the fear on the part of the settlers of an immi-
nent Indian uprising—the fear that had prompted many of them to
leave their homesteads and await for a time when Florida had been
cleared of Indians before returning. Ripley recognized that “it is
impossible to assure the people sufficiently to induce them to remain
in their homes, without the permanent station of a considerable force
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in the neighborhood . . . most of the people who have conversed with
me, appear fixed in their determination not to continue their efforts
until every Indian is removed from Florida.””’

Farther south, Lt. Couch sensed similar sentiments on the part
of the settlers. In a letter dated September 3, 1849, Couch noted: “A
few days subsequent to my leaving the Cape, the settlers at New
River, and those in the vicinity of Cape Florida, left their homes and
came to Key West, leaving at the Cape only the lighthouse keeper. I
have offered to establish a post at the mouth of Miami River, if the
settlers wish to return. But I believe that they all expect to be indem-
nified by the government for loss of time, etc.”?® From this letter, it
appeared as if all of southeast Florida had been left to the Seminoles.

The position taken by the federal government on the issue can
be divined in a letter to Florida Governor W. D. Moseley, dated
August 10, 1849. According to the missive, two Floridians, L. A.
Thompson and Benjamin F. Whitner, spoke with Secretary Crawford.
They reported that the government would only rely on regular troops
and would not accept Florida volunteers. Eight additional companies
had been ordered to the state and placed under the command of
Brevet-Major-General Daniel E. Twiggs, a seasoned veteran of the
Second Seminole War. Moreover, the army would confine its opera-
tions to a line of posts around the Indian territory with the intention
of keeping whites and Indians apart while attempting to facilitate a
negotiated removal of the Indians under the auspices of a contracting
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agent. Thompson and Whitner also stated Secretary Crawford’s dis-
approval of the actions of Governor Moseley who mustered in six
companies of Florida volunteers. According to Crawford, Florida
officials were partially responsible for the murders by extending the
laws of the state over “neutral” territory, and because of their failure
to keep white settlers out of Indian territory. The federal government
favored negotiations and gradual pressure, regardless of the wishes of
the white citizens of Florida.”

This view was not shared by most Floridians. One disgruntled
correspondent wrote to the Wetumpka (Alabama) Daily State Guard:
“Upwards of two months have now elapsed since the first murders
were committed by the Indians, and yet nothing has been done to-
wards bringing them to account, excepting the emigration turning
away from our fertile soil and genial climate, while a band of Indians
keep undisturbed possession of a fair portion of our state . . .*°

State and federal authorities apparently agreed that those who
settled on the frontier under the Armed Occupation Act did not have
the resources to resist an Indian onslaught. Florida Governor Thomas
Brown’s oft quoted remark appears to have accurately summarized
the situation when he said that if as few as 10 Indians remained on
the frontier, “they would suffice to break up and scatter the entire line
of new settlements although tenfold their number, which, although,
composed of occupants under the armed occupancy bill, have neither
weapons, nor the disposition to use them, not one in ten appearing
with arms of any description ...”*" If the Indian scare of 1849 was any
indication of the effectiveness of the Armed Occupation Act at dis-
couraging Indian attacks while stabilizing the frontier, the law fell far
short of expectations.

Who were these settlers? Where did they come from? Seven of
the 29 new migrants to Dade County listed themselves as “natives”
on their permit applications. Eleven of the new Dade residents came
to Florida during the second Seminole War while an equal number
were in the territory prior to the outbreak of hostilities. Thus, of the
29 “new” residents, only seven came to Florida after the end of the
war, when news of the Act had been disseminated throughout the
country. It is highly probable that these migrants hailed from Geor-
gia. James D. Mason, who came to Dade County from Chatham
County, Georgia, and James Higginbotham, who came from Rich-
mond County in the same state (and who did not receive a patent),
were examples of this trend.*
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The arrival of settlers under the terms of the Armed Occupation
Act promoted stories on this topic from the St. Augustine News and
the Florida Herald and Southern Democrat. According to the News,
General William Washington brought 52 settlers to Florida from
Savannah in December 1843. This figure included “a goodly number
of the fair sex.” Most of these newcomers hailed from the area around
Augusta, Georgia.® In its edition for April 10, 1843, the Florida
Herald and Southern Democrat reported on another large party of
Armed Occupation settlers who brought “twenty Negroes” with them.*
Another edition of the News noted that St. Augustine “has presented
quite a lively appearance within the last week. Almost every day
witnesses the arrival of the hardly pioneer, wending his way South,
in quest of land.” The excitement of new settlement and the prospect
of renewal for war weary Florida was a continual theme of major east
Florida newspapers.*

Clearly, the number of settlers who came to Dade County and
the northern Florida Keys was significantly greater than the figures
given, since 16 of the 29 Armed Occupation applicants for Dade were
married heads of families, while all of the applicants for the area
below Dade were members of this category.

Adding further to this total were, of course, the number of slave
families who were brought to southeast Florida. Unfortunately, no
information is available on their numbers.*

Questions remain regarding the settlers of southeast Florida under
the Armed Occupation Act. How many Armed Occupation settlers
remained in the aftermath of the Indian scare of 18497 Earlier re-
search has indicated that the Indian River and New River settlements
disappeared for a time.”” What was the fate of the settlements at
Miami and Key Largo? According to the 1850 census, Dade County,
though losing nearly 300 inhabitants since the previous census, still
claimed 159 residents.*® By 1855, however, this number had declined
to 96.%

As mentioned earlier, one of the goals of the Act was to create
an armed cordon of settlers to hold the Indians in check. How many,
then, of the permit recipients later served in the Third Seminole War
as members of Florida’s volunteers? Of the 39 permits that were valid
in today’s Dade County and Key Largo, none of the names of the
holders of these permits appear on the rolls of the volunteers as
recorded in the Soldiers of Florida in the Seminole Indian, Civil and
Spanish American Wars.*
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The Armed Occupation Act provided an opportunity for many
persons to acquire homesteads in a frontier area. The production of
arrowroot starch by some of these homesteaders proved profitable.
However, the Act’s impact on southeast Florida was short term, since
its failure to extend protection to those who settled under its terms
caused many to depart, thus preventing the formation of a permanent
population. Moreover, the Act failed to contribute a fighting force to
expel the Seminoles from Florida. Though an interesting chapter in
the history of southeast Florida, the Armed Occupation Act played
only a minor role in advancing the state’s development.
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